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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SARAH HIVELY YEE 

1112 Savannah Street, S. E., 
Apartment 14, 

Washington, D. C. 


Plaintiff, 
Civil Action 
No. 854-65 


BERTNOR COMPANY, a corporation 
850 Shoreham Building 
Washington, D. C. 


Reg. Agt. Bernard S. White. 
Defendant. 


COMPLAINT 
(Personal Injury, Negligence) 


1. This Court has jurisdiction hereof by virtue of the provisions | 
of Title 11, Section 306, District of Columbia Code, 1961 Edition. 
The amount in controversy exceeds the sum of Ten Thousand Dol- 
lars ($10,000.00) exclusive of costs. 


2. The plaintiff is a tenant in the apartment house located at 
1112 Savannah Street, S.E., Washington, D.C., which is owned and 
operated by the defendant, a District of Columbia corporation. 


3. On or about the Ist day of January, 1964, at 9:00 p.m., 
the plaintiff, while walking across the grounds and walkway sur- 
rounding the aforesaid apartment house for the purpose of depositing 
garbage in cans provided by the defendant for that purpose, slipped 
and fell upon the property of the defendant. | 


4. The said fall was the direct and proximate result of negli- 
gence on the part of the defendant in failing to maintain, for the 
tenant of the apartment house, a safe and adequate means of access 
to the point at which defendant had located the garbage collection 
cans. 


5. The plaintiff had been directed and required by the defend- 
ant through its agent, the building manager, to empty garbage daily, 
and in so doing, to leave the building by a rear door and carry the 
garbage to a point approximately 100 feet distant near the front of 
the building. 


6. The defendant failed to keep this route of acess to the 
garbage cans clear of snow or ice and failed to cover said route of 
access with cinders, sand, or other abrasive material, or to otherwise 
provide for reasonable safety of tenants traversing said route. 


7. Asa result of the negligence of the defendant, as aforesaid, 
the plaintiff sustained severe, serious and permanent injuries to her 
person which have required her to incur expenses for hospital and 
medical services, have caused her to lose time from her employment, 


and have caused her extreme pain, suffering, nervousness, anxiety 
and shock. 


WHEREFORE, THE PREMISES CONSIDERED, the plaintiff de- 
mands judgment against said defendant in the sum of $100,000.00. 


/s/ George B. Reges 
Attorneys for Plaintiff 


ANSWER 
First Defense 
The Complaint fails to state a cause of action against the 
defendant upon which relief may be based. 
Second Defense 


Defendant admits ownership of an apartment house located at | 
1112 Savannah Street, S.E., Washington, D.C., in which the plaintifff | 
was a tenant. 


Defendant admits the occurrence of an accident suffered by 
plaintiff on or about the date as alleged, but does not have suffi- 
cient information upon which to form a belief as to the truth of the 


allegations as to where the said incident occurred. 


Defendant denies that plaintiff’s fall was caused by negligence 
on its part, and further denies all other material allegations contained 
in the Complaint. 


Third Defense 


Plaintiff’s injuries or damages were caused by her own sole or 
contributory negligence, or, alternatively, she assumed the risk inci- 
dent to her own actions, conduct, and behavior. 


Fourth Defense 
Plaintiff’s claim, if any, is barred by the terms of the agreement 
or lease entered into between her and the landlord of the premises | 
involved. | 
WHEREFORE, defendant prays that the Complaint be dismissed. : 


Macleay, Lynch, Channing & Bernhard | 
Attorneys for defendant 


PRE-TRIAL PROCEEDINGS 


Action for damages for personal injuries due to negligence. 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT 
OF FACTS AND STIPULATE THERETO: 


The defendant was the owner of an apartment house at all per- 
tinent times to this litigation, which apartment was located at 1112 
Savannah Street, S.E., Washington, D.C. Plaintiff was a tenant in 
said apartment’ house and was involved in an accident, on Jan. 1, 
1964. 


THE PLAINTIFF claims that on said date about 9:00 p.m. 
while depositing her garbage in the place and manner directed and 
required by defendant, she slipped and fell on ice and snow. 


She asserts that her fall, injuries and damages were caused by 
defendant’s negligence in allowing the ice and snow to remain on its 
property at the place of plaintiff's fall, and defendant failed to cover 
said route of access with cinders, sand or other abrasive material, all 
of which constituted defendant’s failure to keep the premises safe 
for tenants. 


PLAINTIFF’S CLAIMED INJURIES: cerebral concussion with 
a whiplash spinal injury; physical and mental pain and suffering. 


She claims permanent headaches and spinal pains. 


PLAINTIFF’S CLAIMED SPECIAL DAMAGES: 
Doctors Hospital $1415.50 
Arthur A. Morris, M.D. 255.00 
John :R. Ewan, M.D. 406.00 
Hadley Memorial Hospital 40.00 
Drs. Groover, Christie & Merritt 190.00 


J. L. Helfgott, M.D. 25.00 
Dr. Rizzoli 35.00 
Dr. Foley 10.00 
Dr. Levin 40.00 
Estimated medicines 150.00 


$2566.50 
Loss of earnings 2990.70 
Total $5557.20 


| 
| 
| 

DEFENDANT does not have sufficient information upon which 
to form a belief as to the truth of the allegations as to where the | 
said incident occurred. 

Defendant denies that Plaintiff’s fall was caused by negligence 
on its part, and further denies all other material allegations. 


Plaintiff’s injuries or damages were caused by her own sole or 
contributory negligence, or, alternatively, she assumed the risk inci- | 
dent to her own actions, conduct, and behavior in failing to look 
where she was walking, in failing to wear proper footwear, in failing 
to walk on the sidewalk, in failing to be aware of the alleged condi- 
tion that caused her fall and/or after being aware of it, failing to walk | 
in such a manner as to maintain her balance, and in failing to use 
alternately provided basement area for trash. ! 

Defendant also alleges that plaintiff's lease provided that it | 
would be under no liability to plaintiff for the discontinuance of any 
service. 


STIPULATIONS 


Witnesses known to defendant: Officer Albert J. Trenstomoshea 
11th Precinct, MPD; F. Wilson, Janitor, 1112 Savannah Street, S.E.; 
Dr. Otto Englehart, 1302 18th Street, N.W. 


The parties agree to file with the Clerk of the Court and to 
mutually exchange, on or before May 31, 1967, a list of the names 
and addresses of any witnesses known to them, other than those 
listed herein, including medical and expert witnesses, who have 
knowledge of any aspect of this case, indicating those who may be 
used at the trial. Impeachment witnesses are not to be included. 


The following may be admitted in evidence without formal 
proof, subject to all legal objections: U.S. Weather Bureau reports 
for the month of Dec. 1963 and Jan. 1964; hospital bill and x-ray 
bill initialed by Examiner; any other bills initialed by both counsel; 
lease initialed by Examiner; photographs initialed by Examiner; 
hospital records; HEW Mortality Tables. 


The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before May 
31, 1967, anda similar exchange of all other such reports within 48 
hours of the alert of this case for trial. 


Counsel for plaintiff agrees to make the plaintiff available for 
the purpose of a physical examination by physician of defendant’s 
choice before, but not to interfere with, trial. 


Counsel for plaintiff will furnish to counsel for defendant 
written authorization, which will be supplied by defendant’s counsel 
within 5 days,'and returned to defendant’s counsel on or before May 
26, 1967, which wil! enable said defendant’s counsel to obtain Fed- 
eral Income Tax returns of plaintiff for the years 1962 to date, and 
hospital records re plaintiff. 


Counsel for plaintiff has physicians’ bills initialed by Examiner | 
marked “P” which he requests be admitted in evidence at the trial, 
but defendant’s counsel will make no agreement with relation thereto. 

The Examiner has requested counsel to appear at trial with the 
maximum amount of authority to settle this case which will be al- | 
lowed them by their principals. 


/s/ John T. Reges, Esq., Atty. for Plaintiff 
/s/ James C. Gregg, Esq., Atty. for Defendant 


/s/ Pretrial Examiner 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the 9th day of | 
October, 1967, before the Court and a jury of good and lawful per- 


sons of this district, to wit: 


Florence A. Rados Jose E. Figueroa-Ruiz, II 
Dorothy B. McMurray Henry Hemmerich 
Imogene R. Brice Asie M. Rice 

Fred J. Hubbard Rose G. Ginsburg 

James T. Boone Vivian A. Tobias 

Ruth H. Edwards Ruth M. Greenup 


| 
who, after having been duly sworn to well and truly try the issues 


between Sarah Hively Yee, plaintiff and Bertnor Company, defendant, 


and after this cause is heard and given to the jury in charge, they | 


upon their oath say this 17th day of October, 1967, that they find. 


the issues aforesaid in favor of the plaintiff and that the money pay: 


able to him by the defendant by reason of the premises is the sum | 


of Fifteen thousand dollars ($15,000.00) 
| 


WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant the sum of Fiftyen thousand dollars ($15,000.00) to- 
gether with costs. 


Robert M. Stearns, Clerk 


/s/ Mirion M. Jenkins 
Deputy Clerk 
By direction of 
Judge David A. Pine 


MEMORANDUM 


This action is brought by plaintiff to recover damages for per- 
sonal injuries allegedly sustained by her in a slip and fall on ice out- 
side defendant’s apartment house, in which plaintiff resided. The 
jury found for plaintiff and awarded her $15,000. Defendant now 
moves for judgment n.o.v. and/or for a new trial. In support thereof 
defendant states nine grounds. The first five are pro forma, and state 
no particulars. The last four grounds relate to errors alleged to have 
been committed at the trial. 


In considering a motion for judgment n.o.v., the Court must 
construe the evidence most favorably to plaintiff and give her the 
full effect of every legitimate inference. If upon the evidence so con- 
strued reasonable men might differ the motion should be denied. On 
the other hand, if no reasonable man could reach a verdict in favor 
of plaintiff the motion should be granted. I am of the opinion that 
reasonable men might differ and that the motion should be denied! 


! Gunning v. Cooley, 281 U.S. 91, 94; Jackson v. Capital Traction Co., 
69 App.D.C. 147, 148. 


In respect of the other points, the law in this jurisdiction is 
well settled that in the interest of justice and for the purpose of 
clarifying the evidence for the jury’s consideration, the Court may | 
participate in the examination of witnesses.? Moreover, defendant 
has not particularized on this point. 


The medical evidence is not uncontroverted, and it was proper | 
to submit to the jury the issues as to future earnings and earning 
capacity.? 

With respect to the last contention it is clear that defendant 
was not surprised by either the calling of the witnesses or by the 
content of their testimony, and it appearing that defendant’s counsel | 
having had a two week period from the time he was advised that such 
witnesses were to be called in which to interview them, and not hav- 
ing done so, could have moved the Court for a continuance. 


Accordingly, upon consideration of defendant’s motion, the 
memorandum in support thereof, and the opposition thereto, and 
the authorities cited, it is by the Court, this 16th day of November, 
1967, | 

ORDERED, that the aforesaid motions be and the same are 
hereby denied. 


| 
! 
/s/ David A. Pine 
Judge | 

| 


2 Jackson v. United States, 117 U.S. App.D.C. 325; Roberts v. United 
States, 109 U.S. App.D.C. 75; Eisler v. United States, 83 U.S. App.D.C. 315. 

3 McWilliams v. Lewis, 75 U.S. App.D.C. 153; Alamo v. Del Rosario, 69 | 
App.D.C. 47; American Marietta Co., Inc. v. Griffin, 203 A.2d 710 (D.C.App.). 

4 Manbeck v. Ostrowski, U.S. App-D.C. (No. 20,203, decided July 
28, 1967). 
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NOTICE OF APPEAL 


Notice is hereby given that Bertnor Company, defendant herein 
appeals to the United States Court of Appeals for the District of 
Columbia from ‘the final judgment entered herein on November 16, 
1967, and judgment entered on October 17, 1967. 


/s/ James C. Gregg 
Attorney for defendant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SARAH H. YEE, 
Plaintiff 
v. Civil Action No. 854-65 
BERTNOR COMPANY, 
Defendant. 


[3] PROCEEDINGS (10:00 a.m.) 


Whereupon, 
ALBERT T. FEMSTOMOCHER 


was called as a witness by and on behalf of the plaintiff, and being | 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. ZEIGER: 
Q. Officer, I notice you have in your hand a memorandum’ | 
book; is that to refresh your recollection? A. Yes, it is. 
Q. Don’t look at it unless you have to, to refresh your reco 
lection. A. Yes. | 
Q. Would you state your full name and address, sir? A. I am 
Albert Femstomocher, Metropolitan Police Department Morals Di- | 
vision, Gambling and Liquor Squad. 
THE COURT: Spell your last name. 
THE WITNESS: F-e-m-s-t-o-m-o-c-h-e-r. 
THE COURT: How do you pronounce it? 
THE WITNESS: Femstomocher. 
BY MR. ZEIGER: 
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Q. Officer Femstomocher, were you on the Police Force back 
on January 1, 1964? A. Yes, sir, I was. I was assigned to the 11th 
Precinct. 

[4] Q. And in the 11th Precinct you have 1112 Savannah 
Street? Is that located in the 11th Precinct, Washington, D.C.? A. 
Yes, it is. 

Q. Calling: your attention to the evening of January 1, 1964, 
did you have occasion to respond to a call at 1112 Savannah Street, 
Southeast, and if you did, would you please tell the ladies and gentle- 
men of the jury and the Court exactly what the nature of the call 
was and what you found when you responded, if you did, in your 
own words? A. Yes, sir. I received a run over the radio, Scout 
Car I was working in at that time, to respond to 1112 Savannah 
Street, Southeast, and it was an injured person report. When I ar- 
rived on the scene I went into the front of the premises and as near 
as I can remember there were some people, people in the entrance, 
and the complainant was in Apartment 14. So I went to Apartment 
14 and I observed a white female who had apparently fell and struck 
her head. 

MR. GREGG: I object to that, Your Honor. 

THE COURT: I will sustain the objection. Don’t state your 
conclusions. Just state what you saw and heard. 

THE WITNESS: Yes, sir. She was holding the back of her 
head because of a fall. 

(5] THE COURT: She told you she had a fall? 

THE WITNESS: She had a fall, yes, sir. I am sorry. I made 
the report, the formal report at that time taking her name and ad- 
dress and so forth, and she told me apparently what happened to 
her, so I went to the scout car and called for an ambulance. The 
ambulance responded, and previous to the ambulance responding I 
went to the rear of the premises and looked at the location where 
the incident had happened, and I went out there, and I observed a 
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see where the incident occurred because there was blood on the 
ground itself. 

THE COURT: Do you think you could have him go to the 
board and have him point out that spot? 

MR. ZEIGER: I might, Your Honor. If you can recall. 

THE COURT: Orient him as to the diagram. Step down, 
Officer. 

(Witness moved to the board.) 
BY MR. ZEIGER: | 

Q. Officer, you were not in the courtroom when we explained 
this map to the jury. Give him a pointer so he won’t [6] stand in 
front of it, and don’t you stand in front of it. Please don’t stand 
in front. The jury can’t see it. 

MR. ZEIGER: This is Savannah Street. This is 1112. Now | 
you take this pointer. | 

THE WITNESS: Well, this is 12th Street right here— 

MR. ZEIGER: I beg your pardon. This represents the end of 
the property? 

THE WITNESS: Right. This is 12th Street right here. The — 
entrance was actually an indentation. The entrance was right here, 
and I walked down the steps and came out the rear of the premises 
and as you come out the rear of the premises you’re located in a 
basement, and there is steps walking up and I made a sharp left and| 
I followed this premises—I followed the sidewalk back approximately | 
to this entrance right here and this is where I observed the condi- | 
tion at that time. | 

BY MR. ZEIGER: | 

Q. Now you make a mark there. Mark with your initials where 
you saw the blood. Were there scuff marks there or anything of | 
that sort? A. You can see where someone had apparently had an | 
incident at that time. | 


| 
| 
| 
| 
snowy condition, and the spot I was looking at was icy, and you can 
| 
I 
| 
| 
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Q. Was it off the sidewalk that you saw this blood, [7] these 
marks. You put your initials off the sidewalk. Is that where it was 
or not? A. No, sir. It was right on the sidewalk. Shall I erase 
that? 

Q. Yes. The sidewalk is represented by the two perpendicular 
lines, and where your initials are is where you saw the blood and 
marks; is that correct? A. Yes, sir. 

Q. Officer, this happened, it was three years ago. I would like 
to refresh your recollection, if I might. It would be confusing, for 
there are two sidewalks. Let me explain. This is the sidewalk im- 
mediately coming out of the rear of the apartment house in which 
she lived. This is a sidewalk for the people from 1110. Now, I 
want you to refresh your recollection and be sure whether you saw 
the blood on this sidewalk or on this sidewalk since they are both 
sidewalks. I don’t want you to be confused. A. I am sure, 1112 
Savannah Avenue. This is the sidewalk. 


Q. Would your notes help you? A. Yes, sir. 

[8] Q. Look at them to refresh your recollection, if it needs 
refreshing, unless you are certain of it without it. Don’t read what 
is in there. Just look at them and see what is in there from your 
memorandum book. A. That is the sidewalk, sir. 

Q. The one where you placed your initials? A. Yes, sir. 

Q. Resume the stand. 


(The witness resumed the stand.) 
BY MR. ZEIGER: 
Q. Officer, did anyone tell you what she was doing out there 
at that time? Answer yes or no. A. Yes, sir. 
Q. What did they tell you she was doing? A. Carrying some 
trash out to a receptacle. 
- Q. When you went out there, did you see the receptacle? A. 
Yes, sir. 
Q. Now, how far from the sidewalk was the receptacle? A. I 
would say in the area of about ten to twelve feet, I believe. 
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Q. Could you place that with your initials where the receptacle 
was? 

(Witness moved to the board.) 
[9] BY MR. ZEIGER: 

Q. Not where somebody told you they were but where you 
saw them. 

(Witness marked on the board.) 

Q. All right, so your testimony is the receptacles were ten or 
twelve feet from the sidewalk? A. Yes, sir. 

MR. ZEIGER: Resume the stand. 

(The witness resumed the stand.) 

Q. Now the sidewalk on which you saw this blood, or the area 
in which you saw this blood, would you describe the condition? Did 
I hear you testify it was a snow and ice condition or what? A. Yes, 
sir. In my report I- 

Q. Don’t state what you stated in the report. Just what your 
recollection is. If you need to look at your report you may look at 
it to refresh your recollection but not to read from. A. Yes, sir. 
Snow and icy condition. 

Q. Now, based on the refreshment of your recollection [10] 
and your report, do you remember how many inches of snow you 
might have seen there? A. I would say about two to three inches 
of snow. 

Q. Two to three inches of snow. What was the lighting con- 
dition like that night, Officer? A. Well, it is right on the corner of 
Savannah and 12th. There were street lights and besides, there was 
lights at the end of the building right up against the wall of the 
building. 

Q. Do you recall, did you have to use a flashlight? A. I had 
a flashlight, because I am equipped with it but I didn’t use the flash- : 
light there. 

Q. Now, your testimony, sir, is that you saw blood here, is 
that correct? A. Yes, sir. 
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Q. Was it off the sidewalk that you saw this blood, [7] these 
marks. You put your initials off the sidewalk. Is that where it was 
or not? A. No, sir. It was right on the sidewalk. Shall I erase 
that? 

Q. Yes. The sidewalk is represented by the two perpendicular 
lines, and where your initials are is where you saw the blood and 
marks; is that correct? A. Yes, sir. 

Q. Officer, this happened, it was three years ago. I would like 
to refresh your recollection, if I might. It would be confusing, for 
there are two sidewalks. Let me explain. This is the sidewalk im- 
mediately coming out of the rear of the apartment house in which 
she lived. This is a sidewalk for the people from 1110. Now, I 
want you to refresh your recollection and be sure whether you saw 
the blood on this sidewalk or on this sidewalk since they are both 
sidewalks. I don’t want you to be confused. A. I am sure, 1112 
Savannah Avenue. This is the sidewalk. 

Q. Would your notes help you? A. Yes, sir. 

[8] Q. Look at them to refresh your recollection, if it needs 
refreshing, unless you are certain of it without it. Don’t read what 
is in there. Just look at them and see what is in there from your 
memorandum book. A. That is the sidewalk, sir. 

Q. The one where you placed your initials? A. Yes, sir. 

Q. Resume the stand. 

(The witness resumed the stand.) 
BY MR. ZEIGER: 

Q. Officer, did anyone tell you what she was doing out there 
at that time? Answer yes or no. A. Yes, sir. 

Q. What did they tell you she was doing? A. Carrying some 
trash out to a receptacle. 

- Q. When you went out there, did you see the receptacle? A. 
Yes, sir. 


Q. Now, how far from the sidewalk was the receptacle? A. I 
would say in the area of about ten to twelve feet, I believe. 


Q. Could you place that with your initials where the receptacle 
was? 

(Witness moved to the board.) 
[9] BY MR. ZEIGER: 

Q. Not where somebody told you they were but where you 
saw them. 

(Witness marked on the board.) 

Q. All right, so your testimony is the receptacles were ten or 
twelve feet from the sidewalk? A. Yes, sir. 

MR. ZEIGER: Resume the stand. 

(The witness resumed the stand.) 

Q. Now the sidewalk on which you saw this blood, or the area | 
in which you saw this blood, would you describe the condition? Did 
I hear you testify it was a snow and ice condition or what? A. Yes, 
sir. In my report I- 

Q. Don’t state what you stated in the report. Just what your 
recollection is. If you need to look at your report you may look at! 
it to refresh your recollection but not to read from. A. Yes, sir. 
Snow and icy condition. 

Q. Now, based on the refreshment of your recollection [10] 
and your report, do you remember how many inches of snow you 
might have seen there? A. I would say about two to three inches 
of snow. 

Q. Two to three inches of snow. What was the lighting con- 
dition like that night, Officer? A. Well, it is right on the corner of | 
Savannah and 12th. There were street lights and besides, there was | 
lights at the end of the building right up against the wall of the 
building. 
Q. Do you recall, did you have to use a flashlight? A. I had | 


| 
a flashlight, because I am equipped with it but I didn’t use the flash- 
light there. 

Q. Now, your testimony, sir, is that you saw blood here, is 


that correct? A. Yes, sir. 
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Q. Is thatithe only place you saw blood? A. No, sir. I saw 
blood on the individual. 

Q. On the individual? A. Right. 

Q. Was there any blood anywhere else between here and here? 
A. I can’t recall that, sir. 

[11] Q. Then you called the ambulance, is that correct, sir? 
A. Yes, sir. I called them. 

Q. And they took her to where? A. Hadley Hospital. 

Q. Hadley Hospital. Where is that located? A. That is located 
oh, let’s see, Chesapeake, and I think it is Brandywine Street, South- 
east, in that aréa, it is on the northwest side, northwest side. Ches- 
apeake runs in there—no, that is not—excuse me, sir— 

Q. That is in Southeast? A. That is Nichols Avenue. Nichols 
Avenue and Brandywine because South Capitol bears to the left. 

Q. Is that Hadley Memorial Hospital, 4801 Nichols Avenue, 
Southwest, do you know? A. Yes. 

MR. ZEIGER: I have nothing further. Thank you. You may 
cross-examine. 


CROSS-EXAMINATION 


BY MR. GREGG: 

Q. Officer, do you know what the weather conditions were on 
the day you responded to this call? A. Yes, sir. As near as I can 
recall the weather conditions at that time of year it was snowing I 
think for about [12] five or six days, and that particular day it was 
snowing. 

Q. It had snowed on the day you responded to the call? A. 
No, I don’t think it snowed that day but it was a snowing condition 
that did prevail at that time. 

Q. General snowing condition throughout the area? A. Yes, 
sir. 


Q. And you recall whether it sleeted or rained or anything like 
that on the day of the accident? A. I recall it warmed up a little 
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bit that day, I believe, sir. I believe conditions got warm that day 
and that is why we had sort of an icy condition. 

Q. Now, did anybody accompany you to the area in the back | 
of the apartment building? A. No, sir, I went there—I believe I 
went there by myself, but I do remember a person who was on the | 
scene at the time. I believe it was the subject’s son. 

Q. You mean when you say “on the scene” in the apartment 
itself? A. Yes, sir. 

Q. He didn’t come in the back and point out any area? No- 
body pointed out the area where this accident allegedly occurred? 
[13] A. No, sir, from the report at that time I went back there 
because I had a general idea of the area, and I just went back there 
and searched. That is all. 

Q. Did you see the type of shoes that the lady had on? A. I 
can’t recall that, sir. 


Q. Now, when you came out of the basement area and started: 


walking back toward the area where—that you described, were you | 
able to see where you were going? A. Yes, sir. 

Q. Did you have any difficulty seeing where you were going 
or what the conditions were? A. Let’s see—I didn’t have any diffi- 
culty because of the—as I testified, of the lighting—no, I didn’t. I 
can’t say I had any. 

Q. You could see whatever conditions were present there? A. | 
Yes, sir. 

Q. And what kind of shoes did you have on? A. I believe I 
had boots on at the time, my regular Police Department boots. 

Q. I gather you walked from the basement to this area where | 
you found this blood? A. Yes, sir. 

Q. Looked around? [14] A. Yes, sir. 

Q. Walked back? A. Right. 

Q. Was anyone else—did you see anybody else out in the area 
during the time you were there? A. I can’t recall that, sir. 
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Q. When you came out of the basement area, did you see a 
set of footprints walking across the yard, the grass area shown on 
the diagram here? A. I didn’t see any footprints, no. No, sir, I 
didn’t. I can’t recall. There were several footprints in the area be- 
cause--if my memory serves me correctly, as you walk up from the 
basement there is an apartment on the right as soon as you get out. 
That would be—that scene is not really drawn to diagram. But as 
you see the sidewalk there, as you walk up, you will see a stairway, 
and also the apartment and also the exit to the premises itself, but 
as I can recall there was snow and footprints in the sidewalk itself, 
and the steps leading up to the sidewalk. 

Q. When you were coming through the basement did you see 
some trash receptacles in the basement? A. I saw some trash in the 
basement itself, but I didn’t see any trash receptacles, no. I can’t 
recall that, sir. 

[15] Q. Do you recall coming through a laundry room? A. 
There is a laundry room down there. I think it is on the right side, 
I believe, I think, because there is a large room as you get ready to 
go out. 

Q. Now, other than this blood that you said you saw, did you 
see any other evidence of anybody having fallen in the area? A. I 
couldn’t recall that, sir. 

Q. Did you make any notes indicating where the fall occurred? 
A. No, I didn’t make any, sir. 

Q. What was the purpose of your investigation? A. The pur- 
pose of my investigation was to establish whether or not a person 
has fallen on public space. If so, I have to make the accurate notes. 
And my purpose is to ascertain the person who is injured, if possible, 
and make sure that he or she gets the right treatment and make my 
formal report to the Police Department. 

Q. You determined in this case this particular accident oc- 
curred on private property? A. Yes, sir. 


Q. That is really all you were looking for in that respect? 
[16] A. Yes, sir, it is. 
MR. GREGG: I have no further questions, Your Honor. 


REDIRECT EXAMINATION 


BY MR. ZEIGER: 

Q. Officer, just one or two more questions. Counsel for the 
defense refers to the boots you wore that night? A. Yes, sir. 

Q. You didn’t wear those boots just for this particular mission. | 
did you? You had those boots— A. No, sir, when it gets cold and 
snowy I put my boots on. 

Q. Right, and you were probably going to wear those boots 
for your entire tour of duty? A. Right. 

Q. And during the tour of duty you might be called into places 
of water, snow, things like that? A. Yes, sir. 

All right, I think that covers about the boots. Just one more 
question about those boots. Had you lived in that apartment house, 
that night, Officer, based on the conditions, would you have put 
boots on [17] to go to the garbage can? 

MR. GREGG: Objection, Your Honor. 

THE COURT: Sustained. 

MR. ZEIGER: I withdraw it. 

BY MR. ZEIGER: 

Q. Counsel for the defense also refers to imprints that you 
might have seen. Did you see anybody’s imprints? A. Only at the; 
spot of the fall. 

Q. All right. I presume, Officer, when you were telling us 
about the area here and two or three inches of snow, you said 
existed, you were talking about both the sidewalk and the grass? Is 
that correct, sir? A. Yes, sir. 

Q. All right, and about where would you have seen the body 
imprint of this fallen woman? A. It would— 


Q. Step down if you like. 
(Witness moved to the board.) 

THE WITNESS: It had to be right here in this location. 

MR. ZEIGER: Put an “X” mark there. 

THE WITNESS: Yes, sir. It was— 

[18] MR. ZEIGER: You put it right on the line of the side- 
walk? 

THE WITNESS: Yes, sir, right there. 

BY MR. ZEIGER: 

Q. What is on the other side of the sidewalk, grass? A. Yes, 
sir, grass. Actually, if you draw it to scale—it would be a little more 
this way. 

Q. Just one final question, Officer. Was it in that immediate 
area that you saw the blood? A. Yes, sir, right here where I have 
my initials next to the “X” mark. 


RECROSS-EXAMINATION 


BY MR. GREGG: 
Q. Just one final question. Officer, you don’t know who fell 
there. You didn’t see anybody fall there? A. No, sir, I didn’t. 
Q. You found an area where somebody apparently fell? A. 
Yes. 
Q. Did you walk over in the direction of the other sidewalk 
on the other side? A. Over here, sir? 
[19] Q. Yes. A. No, I didn’t. 
Q. You don’t know anything about the conditions over there? 
A. No, sir, I couldn’t testify. 
Q. Take the stand. 
(The witness resumed the stand.) 
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FURTHER REDIRECT EXAMINATION 


BY MR. ZEIGER: 
Q. Officer, I am sorry, but in view of Mr. Gregg’s question I 


must ask you again: Is there any question in your mind about the 


identification of the person who fell that night? 

MR. GREGG: Objection. 

THE COURT: I sustain the objection. 

MR. ZEIGER: No further questions. 

THE COURT: Stand down. You are excused. You may re- 
turn to your work. 

THE WITNESS: Thank you, sir. 

THE COURT: If we need you again, we can get hold of you 
again I am sure. f 

MR. ZEIGER: Your Honor, at this time, as per the pretrial 


order, we have stipulated to the official weather report, and if per- | 


missible, Your Honor, I would like to read [20] these, introduce 
them in evidence. Would you mark these? 
THE COURT: You might state where these were made. At 
the Airport, or M Street, or wherever they were taken. 
MR. ZEIGER: Plaintiff's No. 1 for identification. 
(Plaintiffs No. 1 was marked for identification. Weather 
Report.) 


Airport. : 
THE COURT: Do they indicate whether the recordings were 


MR. GREGG: It says it was made at the Washington National , 


spotty or whether they were generally in that whole area? Does it 


show that? 
MR. GREGG: We are comparing them, Your Honor. 


THE COURT: Whatever it shows you had better read that if — 


you are going to read any of it. You may read them to the jury. 


MR. ZEIGER: Ladies and gentlemen, both counsel for the de- 


fendant and counsel for the plaintiff— 
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THE COURT: You are not speaking loud enough. Speak up. 
You have a fine voice. Speak up. 

MR. ZEIGER: Counsel have agreed we will introduce these 
official weather'reports in this case. Now I would like to read from 
the official weather [21] report certified by the United States 
Weather Bureau regarding the local climate data for Washington, 
D.C. for December, 1963, and January, 1964. This weather report 
showed that on'the 23rd of December, 1963, we experienced 5.6 
inches of snow.! On December 24, zero, none. December 25, zero, 
none. December 26, zero, none. December 27, no snow, zero. De- 
cember 28, no snow, zero. December 29 there was still no snow. 
December 30 there was no snow. And December 31 there was no 
snow. Now we come to the day in question here of January 1, 
1964, and this official Weather Bureau report says that there was 
four tenths of one inch of snow that day. Now this Weather Bureau 
report has other significant information on it. It tells the amount 
of remaining snow on the ground, assuming that snow had not been 
removed, and I would like to read that to you. Under the Column 
number 9, captioned snow, sleet or ice on the ground at 7:00 in the 
morning of those days it shows that on December 24—this was after 
that 5.6 inches !of snow—there remained 5 inches of snow. On De- 
cember 25, 4 inches of snow. On December 26, 3 inches of snow. 
On December 27, 2 inches of snow, on December 28, [22] one 
inch of snow. Now this is at the place where the Weather Bureau 
was taking its test and making its reports. Now it is one inch of 
snow right on from 31 until the first of January. 

THE COURT: How many? 

MR. ZEIGER: One inch of snow remaining, sir. Assuming 
that after the snowfall of December 23rd, if that snow had not been 
removed there would be remaining one inch of snow where the 
Weather Bureau was taking its test. There is a lot of other miscel- 
laneous data in here. I don’t think it is significant. I think all we 
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need know from this Weather Bureau report is that the snow, the | 


principal snow, relating to the testimony you have heard and wilb. | 
hear, came from the snowfall that was on December 23rd, which 
was 5.6 inches. | 

MR. GREGG: I object to that. 

THE COURT: That is argument. I sustain the objection. — 
Strike that from your minds, members of the jury. You can read | 
from the report but when you make your own conclusions that? is | 
argument. How much does it say was on the ground December 312, 

MR. ZEIGER: One inch, Your Honor. 

[23-30] THE COURT: And the first? 

MR. ZEIGER: January Ist, one inch. 

THE COURT: Still one inch? 

MR. ZEIGER: Yes. 

THE COURT: Although four tenths of an inch had fallen? 

MR. ZEIGER: Yes. 

THE COURT: Allright. It has been received in evidence. 

THE DEPUTY CLERK: Plaintiff's Number 1 is received in 
evidence. 

(Plaintiffs Exhibit Number 1 was received in evidence.) 

THE COURT: Call your next witness. Mr. Gregg, if you 
have anything you wish to point out to the jury regarding the 
Weather Report, you may do so when your turn comes. 

(Bench conference.) 

[30] MR. GREGG: Your Honor, we have stipulated to the 
admission into evidence of a copy of a letter which was produced 
by Mr. Neil of the Davis Company, retnal agents, who was sub- — 
poenaed, incidentally, and I was wondering with this stipulation, if | 
Mr. Neil could now be excused from appearance under that subpoena. 
subpoena. 

THE COURT: Very well. 

MR. GREGG: May I go back to the witness room and tell him 
he may go? 
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THE COURT: Yes, or you can tell the Marshal and we can 
save that time. 

MR. GREGG: Thank you, sir. He is in the waiting room, if 
the Marshal could go back and tell him he is now excused. 

WHEREUPON 


OREN BENNETT HIVELY 


was called as a witness for the plaintiff and, having been first duly 
sworn, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 


BY MR. ZIEGER: 

Q. Would you state your full name and address, sir? [31] A. 
Oren Bennett Hively, Route 1, Box 346, Tippet Road, Clinton, 
Maryland. 

Q. Mr. Hively, in 1963 and in 1964 where were you living? 


A. At 1112 Savannah Street, S.E. 

Q. With whom were you living there? A. My mother. 

Q. And during the time that you lived there did you have oc- 
casion to take out the garbage from your apartment? A. Yes, I did. 

Q. And where did you deposit that garbage? A. In the back 
of the apartment building by the end of the parking lot—they had 
the cans there. 

Q. Why did you deposit it there? A. Because that is where 
they had their garbage deposit—depositories and the depositories in 
the basement, that is where we put the trash. 

Q. So that the landlord had the trash receptacles in the base- 
ment of the building? A. That is right. 

Q. I see,— 

MR. GREGG: I object to that question, Your Honor. 

[32] THE COURT: Yes, I think you are leading the witness. 
I sustain the objection. 


BY MR. ZEIGER: 

Q. And who placed these garbage cans in the backing of the 
building? A. Whoever owned the apartment building—I don’t knoe 

Q. All right. | 

THE COURT: By the back of the building, do you mean near | 
the parking lot or in the parking lot? 

THE WITNESS: Right to the left of the parking lot as you 
face it. 

THE COURT: Is that looking towards the street or looking in | 
the direction—looking left in the other direction? 

THE WITNESS: Well, left coming out of the basement—on the | 
side to the left. 

THE COURT: That would be the east side, then, is that cor- 
rect? 


THE WITNESS: That’s right—well I don’t know the direction. | 


It could be east,— | 
THE COURT: On the left as you come out of the basement? | 
[33] THE WITNESS: That’s right—well it would be the left, | 

right. 

THE COURT: Can you understand that diagram? 

THE WITNESS: Well I can see the apartment building, 1112. | 

THE COURT: Suppose you point out where it would be, I 

mean go down to the diagram. Make certain that he is oriented, 

Mr. Zeiger. 

BY MR. ZEIGER: 

Q. This is representing the entire apartment building. A. Yes, 

Q. And this represents the other building—here are the two 
buildings. This represents the street, Savannah Street, and this is 
the tenant parking. A. Yes. It would be about right in here, where 
the cans were placed (indicating). 

Q. Would you put an “X” over where you are indicating? 

THE COURT: Let him put his initials there. 
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MR. ZEIGER: Where the garbage cans were. 
THE COURT: Were they there on that night? 
THE WITNESS: Were they there on this night, well, [34] 
there were a couple of trees in here, too,— 
BY MR. ZEIGER: 
Q. The trees were in front of the garbage? A. Yes. 


Q. Were there any bushes? A. Well they were mostly down 
on the side here. 


Q. All right. Which of these two apartment houses did you 
live in? A. I lived in this one over here. 

Q. When it came to an occasion when you were disposing of 
garbage what route did you take? A. Well you see, this would be 
the front door here (indicating). 

THE COURT: The Jury can’t see him if he stands in front 
there. We haveia pointer there if you will hand it to him—stand 
away from the board. 

THE WITNESS: Well— 

MR. GREGG: Just a moment-—I object to the route that he 
would take. I don’t see the materiality. 

THE COURT: I will sustain the objection but I didn’t hear 
you object at the time. 

BY MR. ZEIGER: 

Q. Are you familiar with the route that tenants took? 

[35] MR. GREGG: Objection, Your Honor. 

THE COURT: Overruled. From your apartment, the route 
tenants took from your apartment to get to the garbage cans. 

THE WITNESS: Yes, sir—there were two ways that they could 
take. 

THE COURT: Two ways what? 

THE WITNESS: I say there were two ways that they could 
take. I would say the way which most of them took was down 
through the basement, down a little stairway that they had there, 
across the back and over here, the other way. 


THE COURT: With a dotted line indicate the way the tenants | 
took—with a dotted line. There is chalk there. | 

MR. ZEIGER: Would you take the chalk and indicate with a | 
dotted line? 

THE COURT: After you got on the sidewalk, the outside side 
walk—the route that was generally taken by tenants. | 

MR. ZEIGER: They came out the back there and draw a 
dotted line in the direction they took. 

THE WITNESS: Well at the time I was there, this sidewalk, 1 
don’t remember that sidewalk there at all—they would come out 
here, this corner is where the stairway [36] was—and come across 
here. 


THE COURT: Make it a little heavier so we can see it. 

THE WITNESS: And this sidewalk as well as I remember was 
on this side of the parking lot—and they would empty them right 
here. There were about four cans they had at the parking lot there— |; 


three. 
THE COURT: On the night your mother was injured was that 
sidewalk on the right hand as you face the board, or not? 

THE WITNESS: This sidewalk here? — 

THE COURT: Yes. 

THE WITNESS: —was it there? 

THE COURT: Yes. | 

THE WITNESS: Not that I can remember. The only thing, | 
the only sidewalk they had was a little sidewalk there from here to | 
the street—I mean to the sidewalk, that runs parallel to the building! 
There was no way that you could get from this building here to the 
trash cans without having to go out the back here and walk across | 
the grass here, and to here, or come out of the front door and walk) 
completely around the [37] building, around the front of the pale 
ing all the way to the back. 

THE COURT: Is that the way you said some did go? 
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THE WITNESS: Yes—well I said that is the only other way 
they could go out and nobody that I knew did it. Now the people 
that lived in this building at the same little exit out of this apartment 
house here and they could walk down the sidewalk to the trash cans. 

BY MR. ZEIGER: 

Q. If I understand you, to the best of your recollection there 
was no sidewalk at that time? A. Well if there, if there was, as I 
say, | don’t remember it. 

Q. To the best of your recollection there was none? A. That’s 
right. 

Q. And you travelled the route of the tenants in your build- 
ing out across this grass there to the garbage cans, is that right? A. 
Right. 

Q. The only other way you say would have been to walk all 
the way around the entire property—is that right? 

[38] THE WITNESS: Right. 

MR. ZEIGER: All right. 

THE COURT: Was there a path that the tenants might walk 
along to and from with their garbage pails? 

THE WITNESS: No, there wasn’t no actual path established— 
you know—I mean where you could see where the walk was across 
the grass and walk down. 

BY MR. ZEIGER: 

Q. You could see the walk? 

MR. GREGG: No-—he said he could not. 
BY MR. ZEIGER: 

Q. You could not. A. Well I never actually looked for it, you 
know, to tell you the truth, but I don’t remember any actual path 
that they took. 

THE COURT: The witness can resume the stand now unless 
there is anything further that you wish to ask, for which you need 
him at the board. 


29 


MR. ZEIGER: No, sir—I do not. 

THE COURT: Resume the stand, sir. 

BY MR. ZEIGER: 

Q. Now calling your attention to the evening of [39] January 
1, 1964—do you recall the condition of the sidewalk? 

THE COURT: The one he remembers. 

BY MR. ZEIGER: 

Q. The one you remember. 

MR. GREGG: I object to that question, Your Honor, unless a | 
foundation is first laid for it, as to whether or not he was familiar 
with it or had ever seen it. 

THE COURT: Well of course, I think you ought to lay a 
foundation as to whether he noticed the condition of the sidewalk 
on that evening. 

MR. ZEIGER: Thank you, Your Honor. 

BY MR. ZEIGER: 

Q. On January 1, 1964, on that evening, would you have had 
occasion to notice the condition of the sidewalk? 

THE COURT: Sustain the objection—“whether he would have | 
had occasion.” It is whether he did. 

BY MR. ZEIGER: 

Q. Did you? A. Did I notice the condition of the walk? 

Q. Yes? A. Yes, I did. 

Q. What circumstances led you to note that [40] condition? 
A. Well, I had been working on my car in the back all day long, 
trying to get it started. 

THE COURT: You mean in the back parking lot? 

THE WITNESS: Yes, sir. 

MR. ZEIBER: Go ahead. 

THE WITNESS: And there was nothing there but snow and 
ice. I mean the walk was not cleared at all. 


BY MR. ZEIGER: 

Q. Where was your car here—if you would approach the board 
again— A. It was on the right end of the parking lot this way, 
right here—not this end. 

Q. Here? A. Right there. 

Q. In this parking area—tenant parking area? A. Yes—that’s 
right. 

Q. You had been working on your car? A. Yes. 

Q. Now did there come a time when your mother suffered an 
injury on that evening? A. Yes, she did. 

[41] Q. You are Mrs. Yee’s son, are you not? A. Yes sir—I 
am. 

Q. Would you tell the Court and the ladies and gentlemen of 
the Jury everything you know about that evening that led up to 
your mother’s injury? 

THE COURT: What he saw and heard. Not what he knows 
from somebody else. 

BY MR. ZEIGER: 

Q. That you yourself saw and heard? A. Yes. Well, like I 
say, I was in back working on my car, my brother and I were, and 
we had come inside and it was about eight thirty, nine o’clock, and 
we walked in the door and sat down on the couch and was watch- 
ing TV and my mother was in the kitchen, you know, washing dishes 
and stuff, and she asked us to take the trash and garbage out so I 
told her, I said: ‘Oh Mom, I will take it out in a minute after I 
finish watching this program”’—so she said, ‘Well, I want it out now.” 
So, I said: “I will take it out after I finish watching this program”, 
so she said: “All right—ok I will take it out.” So she went and got 
her shoes on and she was in [42] her houserobe and she took it out. 
So my brother ‘and I were still sitting there on the couch watching 
the program and then it went off and so, you know, I asked my 
brother, I said “Where is Mom?” and he said “I don’t know”. I 
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said “Well, isn’t she back in?” and he said “No”—so I went outside, | 
you know, and went over next door to where Mr. Lynch lived and I 
knocked on the door and asked him if she was over there, and he 
said she wasn’t so I came back in and you know, I told my brother 
that she wasn’t over there. I said “I wonder where she can be?” 
He said well, he didn’t have any idea. So then I said “Well, I will 
go out and look for her.” So I went downstairs to where the trash | 
cans were and out through the basement and about half across the 
back of the lot and looked for her and I didn’t see her so then I | 
came back over, around the rear of the building to the side and back | 
up the front, and I still didn’t see her. So I walked in the apartment, 
you know, and I told him, I said, “Well I don’t know where she is, be-| 
cause I went [43] back and looked for her and I didn’t see her. Sol 
sat down. So I guess it was maybe ten minutes or fifteen minutes—I | 
am not sure of the time—that I heard this moaning, you know. It | 
sounded like it was in the hallway, so I opened up the door and it 
was right there at the top of the stairway going down to the base- | 
ment, our doorway, and I opened up the door and then she was 
there at the bottom of the stairs, holding on to the rail. 
THE COURT: Was that the bottom of the stairs going to the | 
basement? 
THE WITNESS: Yes sir—that were right to the left as you walk 
out of our door, down to the basement, and so I went down there | 
and helped her up and the back of her housecoat and everything was. 
all soaking wet and I asked her what had happened and at the time, 
I mean, she was in a dazed like condition, blood was coming from 
her mouth and the back of her head had a big knob on it and so I | 
went next door and asked Ron, was—or Mr. Lynch—was he able to 
take her to the hospital because my stepfather wasn’t home and so 
his wife said the best thing to do at the time would be to call the | 
ambulance. So she went and called the ambulance and I guess [44] 
it was maybe twenty minutes or half an hour before they even got 
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there. Asa matter of fact, the policemen were over there first, And, 
let’s see—after they took her, they took her to the hospital for x-rays 
and Ronnie took me there, you know, and Mrs. Lynch went with 
her in the ambulance and then Ronnie and I went over there in his 
car. 

THE COURT: Ronnie is her son? 

THE WITNESS: No-this is Mrs. Ronnie Lynch. 

THE COURT: Yes? 

THE WITNESS: She was our next door, across the hall 
neighbor. 

THE COURT: But he is the son of Mrs. Lynch? 

THE WITNESS: No-that is in other words, I mean— 

THE COURT: He lived in the same apartment with Mrs. 
Lynch? 

THE WITNESS: Yes—well this was his wife. I know it is a 
little confusing. 

BY MR. ZEIGER: 

Q. And Mr. and Mrs. Lynch lived in that same [45] apart- 
ment? The same apartment house as you did? A. Right. Right 
across the hall from us. 

Q. Right across the hall from you. All right— A. I think it 
was apartment twelve. 

Q. Now these steps on which you found your mother, accord- 
ing to your testimony, are those the same steps that you described 
while you were talking about leaving the building and returning to 
the buliding after depositing the garbage? A. No-—those are dif- 
ferent steps. 

Q. All right—would you describe where those steps actually 
were? A. Well let’s see—the steps, come out of our apartment and 
you opened the door and then you would turn to the left and they 
are right there, the steps are right there from our doorway and I 
guess there is about thirteen of them and they are green, or they 
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were at that time, and you have to walk down those and make a 
right turn and go through a different walk through the room and 
make a left and then go up the stairs to go out the back. 

Q. Did you have any conversation with your [46] mother at 
the time you found her? A. Well other than just asking her, you 
know, what had happened and she said—well you know, she actually 
wasn’t making too much sense, you know, but she said that she had 
tried to get help and she had gone to this Mr. Wilson’s door—he was: 
the janitor, custodian, and she said she had banged on the door and 
she was calling for help, and she said that she heard someone in 
there but no one would come to the door and so she made her way 
to the stairway and there was moaning, you know, and I heard her i 
then and then I went downstairs and helped her up. 

Q. How much snow and ice would you say you do remember | | 
having seen back there on that sidewalk when you were working on) 
your car? A. The thickness of it, or— 

Q. Yes, the thickness of it? A. Well an estimation, I guess 
that it was maybe six or seven inches—it would have to be at least 
that because it had snowed twice, I believe. And then it was rain- 
ing on top of that. 

Q. Now, the six or seven inches that you [47] talking shou 
would that be where the grass was or on the sidewalk itself? A. It | 
was all over the whole area, there. 

Q. It was over the whole area? A. That’s right. And at the | 
walk there— | 
| 
| 


Q. Yes? A. It was more ice than it was snow. 


CROSS EXAMINATION 
BY MR. GREGG: 
Q. Do you say that you had been working on your car in the 
parking lot until about eight thirty or nine o’clock at night? A. 
That’s right. 
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Q. What did you have for lighting? A. I had a friend of 
mine’s Sixty four Chevelle stationwagon, with the headlights on. 

Q. Were you working on the motor of your car? A. Yes, I 
was. 

Q. And you say one of your brothers was working with you? 
A. That’s right. 

Q. What was your brother’s name? [48] A. Emerson Duane 
Hively. 

Q. Where does he live? — or did he then? A. He lived in the 
same building with us. 

Q. Who else lived there? A. My mother and my stepfather. 

Q. And what was your stepfather’s name? A. Dow Yee— 
James Yee. 

Q. Who else lived there? A. My mother. 

Q. And you have given me the name of one brother— A. 
That’s right. 

Q. And your mother and stepfather? A. Mother and step- 
father. 

Q. How about a younger brother? A. That’s right—Charles 
James Yee. 

Q. How old was he at that time? A. Let’s see—Nineteen sixty 
four, I guess he was nine. I am not actually sure—he is thirteen now 
so in 1964 I guess he was either eight or nine. 

Q. Was he there at that time also? [49] A. Yes, he was. 

Q. Who generally took the trash out, or the garbage out? A. 
Well we mostly made him do that. 

Q. Your younger brother? A. That’s right. 

Q. Was he home at that time? A. Yes, he was. 

Q. Did he hear your mother ask him to take it out? A. Well 
he was in the bedroom. 

Q. There was only one bedroom in this apartment? A. That’s 
right. 
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Q. Do you know what the bag contained that your mother 
took out? A. No-I don’t. 

Q. I see. A. But we had chicken for dinner so I imagine it 
was mostly chicken. 

Q. You said you walked, in order to get outside, you walked | 
from the apartment downstairs and through the laundry room? (50) 
A. Well yes—laundry room. | 

Q. And there were some receptacles in the laundry room 
weren’t there? A. That’s right. 

Q. And they were primarily used for trash? A. That’s right. 

Q. Do you distinguish between trash and garbage? A. Well 
can I distinguish between trash and garbage? 

Q. Do-—I asked. A. Well I can, yes. 

Q. What distinction do you bear in mind? A. Well garbage | 
would seem to me to be left over food and trash would seem to be | 
paper and other things of that type. 

Q. What sized bag did your mother take out on the day of this 
accident? A. I don’t really remember. | 

Q. Did you see that bag? A. She walked past me by the door. 
Q. Was that the only time you ever saw it? [51] A. Well I guess 
it was. I didn’t go look for it if that is what you mean. | 

Q. Well I mean, did you ever actually specifically, or later, see 
this bag of garbage or trash or whatever it was your mother was tak- 
ing out? A. No, I did not. | 

Q. Now in the course of your walking to and from that park-| 
ing lot on the night of this accident, were you able to see where you | 
were going? A. Was I able to see—yes. | 

Q. And therefore the conditions that existed at that time it was 
light enough in the area for you to see them? A. Yes. | 

Q. How many apartments were there in that building that you 
lived in? A. Well there was one - two—there were three on the floor | 
we were on and I believe there was maybe four on the other SELSGE 
ing, other two floors, I believe. 
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Q. So it was a three-story building? A. Yes. 

Q. And there was a front door to your apartment? [52] A. 
Yes. There was. 

Q. And a front door to the apartment building at 1110? A. 
Yes. There was. 

THE COURT: 1110 or 1112? 

MR. GREGG: 1110. 

THE WITNESS: Yes—there was a front door to both buildings. 

THE COURT: Well is that 1110 or 1112? Where you lived? 

THE WITNESS: 1112. 

BY MR. GREGG: 

Q. And there was also a walkway that went around the side 
of 1110—is that not true? A. No, there wasn’t. 

Q. Well what would you do when you went through there— 
go into 1110 down in the basement and up through the basement? 
A. No—well you could go through the other building and down. 

Q. And then back up the back steps of 1110? A. Right. 

[53] Q. And then out through the back door and across the 
area where you said there were some garbage cans? A. Right. 
There wasn’t any walkway—I mean an actual walk between 1110 and 
the other yard—there was a yard but I mean, there was a space but 
it wasn’t a walkway. It was a yard. 

Q. Did the tenants of 1112 use the parking lot area out back? 
A. Yes, they did. 

Q. And how did they get from the parking area to the build- 
ing? A. Well they either walked from 11 12—I mean I can only state 
from what I did, I can’t state what everybody did—but I would walk 
down through the basement—I would walk through the parking lot 
and down the grass to the corner where I lived and up to the build- 
ing. 


Q. Or else walk out the sidewalk to 12th Street and around? 
A. Yes—that’s right. And around the front. 
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[54] Q. But according to your best recollection there was 
approximately six or seven inches of snow in the area on the day of | 
this accident? A. That’s right. | 

Q. Do you recall whether it had snowed on the day of the ac- | 
cident? A. It rained on the day of the accident. 

Q. During what period of time had it rained? A. Well I would 
say probably all day long. 

Q. Until about what time— A. It was still raining when I 
went inside. 

Q. At around eight thirty or nine o’clock—is that right? A. 
That’s right. 

MR. GREGG: I have no further questions. 

THE COURT: How did you come back from the parking lot 
when you returned to your apartment? 

THE WITNESS: I walked through the basement. 

THE COURT: You walked in through the basement? 

THE WITNESS: That’s right. 


THE COURT: Is that the route generally taken by the ten- 
ants as you have described? 
[55] THE WITNESS: They would go down there—I mean . | 
the corner, right at the corner of that parking lot was just about in 
line with the stairway leading down in the laundry room or the base- 
ment—whichever you would prefer to call it. 
THE COURT: Was the parking lot separated from the grass | 


area? 
THE WITNESS: Yes, it is. 
THE COURT: By a fence? | 
THE WITNESS: Not at the time, like I say, I had been there. | 
THE COURT: Not at that time? 
THE WITNESS: It was at that time—no. 
THE COURT: That is what I am talking about. 
THE WITNESS: Only thing that separated the parking lot from. | 
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the building, actually, was the clothes line that they had strung the 
whole length of it—of the parking lot. 

THE COURT: Well that was the grass area on that diagram— 
is that right? 

THE WITNESS: Right—it was just a little, I would [56] say 
maybe—yes, where “grass” is—they were strung across there. 

THE COURT: With several clothes lines? 

THE WITNESS: Well there was one clothes pole you know— 
one at each end—and there was about eight lines on it, I guess. 

THE COURT: Was there anything that separated that parking 
area from the grass area? 

THE WITNESS: Nothing—the space is all, 1 mean, and it was 
right though the property. 

THE COURT: No curbing—and no fence. The grass just ended 
and that was all. 

THE WITNESS: Well there was a curb on the parking lot itself 
but I mean there was no wall or no fence, or anything. 

THE COURT: But it was curbed? 

THE WITNESS: Right. 

THE COURT: So the cars wouldn’t go over into the grass— 
right? 

THE WITNESS: Right. 

THE COURT: So that the line separating the grass part [57] 
from the parking lot was curbed? 

THE WITNESS: Yes, that is correct. And the reason why you 
had to take that route, you know, that I drew at an angle and 
around, was because of the clothes line. You had to walk around 
them or walk through them. 

THE COURT: Would you go down to the board again and put 
a little mark on that parking lot as to where—an oblong mark as to 
where your car was when you were working on it—or a little rec- 
tangle. 


THE WITNESS: Yes, sir. 

THE COURT: And when you returned you walked directly— | 

THE WITNESS: I just walked straight from here to the corner | 
of the building where the lot was, to the door. 

THE COURT: Where the door was? 

THE WITNESS: Yes—where the door is. | 

THE COURT: And then you came up through the basement? ! 

THE WITNESS: Right. | 

THE COURT: And at that time there was no pavement along | 
that route on that side? 

THE WITNESS: That is right—well this sidewalk is new to me— 
it is there now so maybe I just didn’t pay that much [58] attention 
but I don’t remember it being there at the time. 

THE COURT: Allright. Are there any further questions? 

MR. GREGG: I have just one more, Your Honor. 

THE COURT: You may resume the stand, sir. 

BY MR. GREGG: 

Q. Following this accident Mr. Hively did your mother tell . 
you she had slipped and when she slipped she grabbed ahold of a 
car, scraping the paint off the car trying to keep herself up, but that 
she fell anyway? A. I believe that is what she said. 

MR. GREGG: I have no further questions. 

MR. ZEIGER: Nothing further. 

THE COURT: You are finally excused. 

(Whereupon the witness was excused) 

MR. ZEIGER: Call Mrs. Yee. 

Whereupon 


SARAH JEANETTE YEE 
was called as a witness in her own behalf and, having, been first 
duly sworn was examined by counsel and testified as follows: 
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[59] DIRECT EXAMINATION 


BY MR. ZEIGER: 

Q. Would you state your full name? A. My name is Sarah 
Jeanette Yee. 

Q. And in December 1964 where were you living? A. At 
1112 Savannah Street, Apartment 14. 

Q. On January 1, 1964 did you suffer an injury at property 
1112 Savannah Street, Southeast? A. Yes, I did. 

Q. Now just to familiarize everyone here with the apartment 
house and this general area, would you come forward to the black- 
board and I will ask you a couple of questions if I might. A. Yes. 

Q. This is a rather crude sketch and this represents the boarder 
of the property, and this is 1110 Savannah Street, and 1112 Savan- 
nah Street, and this is the front, and this is the rear-ok? A. Yes. 

Q. Now would you take this pointer, if you will, and did there 
come a time on January 1, 1964 that you took the garbage from 
your apartment to the garbage cans? 

{60} MR. GREGG: I object to the leading question, Your 
Honor. 

THE COURT: Overruled. 

BY MR. ZEIGER: 

Q. Would you answer the question, please? A. Yes. 

Q. Do you mean there did come such a time? A. Yes. 

Q. Now if this is the rear of the apartment— 

THE COURT: Would you stand over the other side Mr. Zeiger. 

MR. ZEIGER: Yes-thank you Your Honor. 

BY MR. ZEIGER: 

Q. Would you please indicate here on the diagram where the 
garbage cans were located? A. Well they had like a park bench 
right about here—and a lot of shrubbery, here, and they have four 
cans I think—by this park bench. 

THE COURT: Will you place a mark on that diagram with a 
rectangle where the bench was containing the cans? 


BY MR. ZEIGER: 
Q. If you would draw where they were, Mrs. Yee. 
[61] THE COURT: Maybe she can’t reach on that. 
THE WITNESS: Well there were three right about here, right | 
here, and there is a park bench with some tables—you know, a park 
bench, and then right there is this shrubbery and it is right about | 
here—here is a tree. 
BY MR. ZIEGER: 
Q. This represents a tree? A. Yes. 
Q. And this is the garbage cans? A. Yes. 
THE COURT: Well are there garbage cans in both places? 
THE WITNESS: Well the garbage cans sir are right here— 
THE COURT: On the bench? 
THE WITNESS: Yes—where that bench is here—they have like 
a park bench. 
THE COURT: With a table? 
THE WITNESS: And there was a table there or something, 


yes. 
THE COURT: Well you put garbage cans a little further down— 
are there some other garbage cans there? 
THE WITNESS: No-they are just on the bench. | 
[62] THE COURT: On the bench? | 
THE WITNESS: Yes they are locked with chains, you know. | 
THE COURT: What is on the side there as you are now indi- | 
cating? 
THE WITNESS: This is a tree. 
THE COURT: Oh-that is a tree. All right. | 

BY MR. ZEIGER: | 

Q. Mrs. Yee, would you indicate the route you took going | 
from your apartment house, from the rear of the apartment house» 
to these garbage cans? A. Yes—well you see I live right about here, 
and my door goes downstairs, down some stairs, and you go down | 
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into the laundry room and they have the trash in the basement and 
then you go out some steps and over here on this side you have the 
janitor’s quarters, and then you go up some steps. Now here is a 
walk going this way to 12th Street and then you have some little 
shrubberies here, and then you have—I don’t know whether it is 
shrubbery but they are like bushes, you know, here and you have 
to go around here and this is the sidewalk. 

[63] Q. Yes? A And you cut across here, and you have you 
know, your clothes lines, and I made my own trail because this over 
here was so slick and I saw that and I made my own trail here, and 
went up there, and then that is when I fell and hit my head. 

Q. Then you went over on the other side here? A. Yes I had 
to go on here—this is where I fell. 

Q. And then you walked up here, is that right Mrs. Yee? A. 
Then, well you’ see, in my route, over there, there were two cars 
parked—they wasn’t supposed to be parked there but they was 
parked there, so you see, I was walking, you know, over there—I 
just cut across you know, to go the quickest way, but then I had to 
go on and cut over here and then go down here—I was just going to 
cut right acrossi here, but I had to go this way and I couldn’t cut 
down here because they had two cars parked illegally, really, up on 
the grass part and I was right about here—in fact the cars were right 
at the tree and I had to cut kind of over there and then I used that 
sidewalk [64] and that is where I normally would go, you know, be- 
cause I actually, in my mind, I was going to cut across like this but 
I just cut right ‘across this way, you see, and I would have cut that 
way but they had illegal cars parked so I had to go down a little 
bit, you know, to go around these cars. 

Q. Then what happened— 

THE COURT: I want to know where she fell. You didn’t ask 
her that and you are right at that point now where she fell. 


BY MR. ZEIGER: 
Q. Exactly where did you fall? A. Sir, you know I want to| 


tell you something: As I was going down there I just-my feet left | 
me and— 
THE COURT: Where did you fall—on the sidewalk or were | 
you off the sidewalk? | 
THE WITNESS: Yes I was part on the sidewalk and part on | 
the grass and they had a curb here—and this curb goes on the side-| 
walk around here and on the side where the cars were—not in the | 
parking lot mind you, but on this side, and that is where I must! 
have hit my head. | 
THE COURT: Well you were on the sidewalk when you fell? 
(65] THE WITNESS: Yes—uh uh. 
THE COURT: Had you deposited your garbage and on your | 
way back? 
THE WITNESS: No—no. No I don’t know what happened t6 
it. I was so sick at the time. I didn’t know what happened to it. | 
MR. ZEIGER: I think that is all at the board if you would re- 
sume the stand. | 
THE WITNESS: Yes. 
BY MR. ZEIGER: | 
Q. Mrs. Yee, why were you depositing garbage at that particu 
lar point? A. They told me to. | 
THE COURT: Who is “they”? 
THE WITNESS: Well—do you mind if I explain something? | 
THE COURT: I think you could tell me who “they” is—“they/ 
doesn’t mean very much to us. 
THE WITNESS: Well Mr. Snow-I got a letter from the real | 
estate, from Floyd E. Davis, and it was telling me that if I didn’t | 
deposit my garbage, if I didn’t separate [66] my garbage from my) 
trash, it would be a notice for eviction you see. 


BY MR. ZEIGER: 

Q. Well Mrs. Yee, I show you this letter dated December 17th 
1963, is that a copy of the letter which you have referred to that 
you received from the landlord signed by Mr. Snow? A. I don’t 
know. I guess it is. 

THE COURT: You say you have no idea? I don’t understand 
you, Madam. 

THE WITNESS: I said I guess it is. I don’t remember—I know 
they sent me a letter and I know they told me I was to vacate and 
that is what they said. 

THE COURT: That ought to be marked as an exhibit if you 
are going to offer it. Mark it for identification if you intend to 
offer it. 

MR. ZEIGER: Yes, sir. 

(Whereupon the letter referred to was marked as plaintiff's 
exhibit No. 2 for identification) 

MR. ZEIGER: Now, Your Honor, Counsel for the defense and 
I have stipulated that this is the letter that [67] was sent from the 
landlord— 

MR. GREGG: Well, we stipulated this is a copy of a letter sent 
by the real estate firm to Mr. and Mrs. Yee on the date that it bears 
and that the contents of the copy are what the originals said. 

THE COURT: I cannot understand you. 

MR. GREGG: We are merely stipulating that this is a copy of 
a letter sent by the real estate firm to the plaintiff. 

THE COURT: I see. To account for the fact you are not pro- 
ducing the original—is that correct? 

MR. GREGG. Yes, sir. 

THE COURT: Do you want to offer it into evidence? 

MR. ZEIGER: I offer this in evidence, please. 

THE COURT: Received. 

(Whereupon Plaintiff's exhibit 2 for identification was Te- 
ceived into evidence) 
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THE COURT: Now you may read it to the Jury. 

MR. ZEIGER: Ladies and gentlemen of the Jury: as you 
heard counsel has stipulated that, has agreed that, this is a copy of 
the letter sent by the defendant to the [68] plaintiff and I would 
like to read it to you— 

THE COURT: Not by the defendant. By defendant’s agent. 
He didn’t say the defendant sent it— 

MR. ZEIGER: By defendant’s agent. 

THE COURT: Yes. 

MR. ZEIGER: This is a letter dated 17th December 1963 ad- 
dressed to Mr. and Mrs. James Yee, 1112 Savannah Street, South- ! 
east, apartment 14, Washington, D.C. and it says: 

“Dear Tenants: | 

Complaints have been received that several of the occupants of 

the building are mixing garbage with trash and this must cease ! 

immediately or a notice to vacate will be issued to those who | 
do not comply with this request. 

“Therefore, for the good of the entire building, kindly place 

trash and garbage in separate containers to enable the trash to 

be picked up properly. | 
Yours very truly 
By FLOYD E. DAVIS CO.” 
and then there is a blank, and under that the title “Vice [69] Pres- 
ident” and that is who dictated it and the initials “HGS” and ap- 
parently a stenographer’s initials “GDM”. 
BY MR. ZEIGER: | 

Q. Now Mrs. Yee, this letter refers to separate containers? A. 
Yes, sir. | 

Q. Did they have containers for the trash provided for you? 
A. Oh yes, they had downstairs underneath my apartment, you 
know, I was on the first floor, and they had— I mean they had trash— | 
they had two trash cans and then they had this you know, this place 
for you to put your newspapers, you know, and that kind of thing, 
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Q. All right—would you tell the Court please, and the ladies 
and gentlemen of the Jury, to the best of your recollection what 
happened after you fell? A. I don’t know. I know that when my 
feet left the grass and I realized I was falling that I hit the head, it 
seemed like everything was coming out my nose and my eyes, and I 
didn’t know anything then, and I know when I woke up [70] — I 
could have been out a minute, I could have been out I don’t know 
how long, but when I did why, I was so sick I just connected (sic) 
you know-I hit my stomach and I guess all of that stuff was trying 
to come out and— 

Q. What is your first recollection or first clear recollection? 
A. Of being so sick and just trying to call for help and there was 
no one there. 

Q. Do you remember going to the hospital in an ambulance? 
A. Oh yes—yes. 

Q. You were taken there how? A. You know—they came in 
the rescue squad and I was wanting a doctor, and when I asked 
them—the man came in and I asked him was he a doctor, and he said 
“no” and I started crying and he wanted to put me in a car and I 
just—I am afraid, you know, I didn’t like hospitals because I am 
afraid, and you know-I am afraid to lie down and so I told him 
you know, if they could help me to walk—would they walk me, be- 
cause I was afraid to lie down. 

Q. Well what means of transportation did you have to the 
hospital, Mrs. Yee? [71] A. Well I went in the ambulance but I 
wouldn’t lie down. 

Q. How long were you at the hospital—was that the Hadley 
Memorial Hospital by the way? A. Yes. 

Q. How long were you at the Hadley Memorial Hospital? A. 
Oh-not very long. Maybe an hour or two hours. I don’t know how 
long ‘but I know it wasn’t very long. 

Q. And then you were brought home? A. Yes—uh uh. 


Q. Did you ever have any further contact with the Hadley | 
Memorial Hospital? A. Well they called me—they gave me pills for 
my head and—they gave me pills and this doctor, they had me out | 
there and they had a pan because I was deadly sick, and then the 
doctor told me to report back because they took me and x-rayed me | 
for a fracture, and they said because I had no fracture, why I could 
go home, if I refused to stay, but I would have to come back for a. 
collar. 

[72] Q. Yes? A. But I didn’t know what a collar is and so I 
came on home and they told me to see a girl and to get some medi- 
cine for my head, and I did that and I came on home and about 
six o’clock in the morning they woke me up—I took some pills and! 
they told me that I didn’t have any business out of the hospital. | 

Q. Who woke you up—who was that? A. Someone at the 
Hadley Memorial Hospital—I don’t know who it was. 

Q. But someone called you from Hadley Memorial—is that 
right? A. Yes, uh uh. ! 

Q. Why? A. They called me from the hospital and she told | 
me who she was, but I didn’t pay any attention and she said that I; 
should not have been released, and that when my prints were dry 
that, that they felt I should not have been released, and for me to | 
get in as soon as I could. Well I was dopey from that medicine 
anyway and I thought, well now, I was afraid to go back, you know, 
so I [73] called in to tell my boss that I wouldn’t be in and so I 
talked to one of the waitresses and she said, ‘‘Well, call Dr. Ewing”, 
So I called him and told him what happened and he told me to 
come in to be examined. 

THE COURT: To come in and see him—did you say? 

THE WITNESS: Yes—I was afraid to go back you know. 

BY MR. ZEIGER: 

Q. At this time, which was on January 1, 1964, were you em- 

ployed? A. Yes. It was the New Medical Coffee shop at the time. 
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Q. Where were you employed? What location? A. 1726 Eye 
Street, NW. 

Q. How soon after—well I assume that it was the morning of 
January 2nd when Hadley Memorial Hospital called you? A. Yes— 
uh uh. Yes. 

Q. How soon after January 2nd did you see Dr. Ewing? A. 
Oh-—I saw him—oh, it must have been about, [74] oh-I don’t know. 

Q. You don’t recall that— 

THE COURT: Give us the best of your recollection. 

THE WITNESS: Ten or twelve or something like that—I don’t 
know. 

THE COURT: The same day? 

THE WITNESS: Yes—the very same day. 

BY MR. ZEIGER: 

Q. The same day? A. Yes. 

Q. Why did you go to see Dr. Ewing? A. Well I felt that I 
didn’t want to go back—I was still sick and I needed relief. There 
was something coming up in my throat that it tasted like I had bit 
my lip you know—you know when you bite your lip how funny it 
is. Well it tasted like that and I mean it scared me, so— 

Q. How long had you worked at the New Medical Coffee Shop? 
A. OhI don’t know—a couple of years, probably. 

Q. Did you ever have any time off for sickness or illness before 
this? [75] A. Ohno. 

Q. Tell us what Dr. Ewing said and what he did. 

MR. GREGG: Objection. 

THE COURT: Sustained so far as what he said is concerned. 
She can testify as to what he did. 

BY MR. ZEIGER: 

Q. What did Dr. Ewing do? A. Well he looked at my eyes, 
and just talked to me, you know, and so he said that he felt, that he 
was an internalist (sic), you know and he felt that he should have 
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someone in on the case, you know, so he told me to go in the hos- | 
pital and that he would call and get me a room and for me to go in | 
the hospital and that he would have a man over to examine me to 
see if there was anything wrong with me. 

THE COURT: Which hospital is that? 

THE WITNESS: Doctor’s Hospital. 

THE COURT: That was the next day? 

THE WITNESS: That was the second—January second. 

BY MR. ZEIGER: 

Q. What were your complaints when you went to Dr. Ewing? 
[76] A. Well I was just sick—I was sick as I was the night before, 
and my neck was swollen—it was so swollen I think it was as big as 
my head, and I had to hold my neck to look at it, you know, well | 
he knew that something was wrong with me and he said that wasn’t | 
his line, it’s not his profession, and he felt that there should be some- 
one in that profession to look me over. 


Q. And then you went to Doctor’s Hospital—is that right? A. 


Yes. 

Q. Do you recall how long you were in the hospital that first 
time? A. Well I was only there two weeks then. 

Q. And at that time you say Dr. Ewing called in another phy- | 
sician? A. Yes. 

Q. Whom did he call in? A. He called a Dr. Morris. 

Q. During those two weeks you were in the hospital were you 
operated on? A. Yes. 

{77] Q. What part of your body was operated on? A. Well 
it was the left side of my skull—but I fell and bruised and damaged 
the cervix nerve center to the brain (sic) and it wasn’t—I didn’t fall 
on the left side but it was the left side that was operated on. 

THE COURT: I don’t know yet what the answer to the ques- 
tion was. Where were you operated on? 


THE WITNESS: I was operated on the left side of my skull. 
skull. 
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THE COURT: Near the ear or above the ear? 

THE WITNESS: Let me see-right here. 

THE COURT: I see. Would you stipulate that she pointed to 
an area about two inches or one and a half inches above the level of 
her ear on the side of her head,—the left side of her head—or is it on 
the right side? 

THE WITNESS: The left. 

THE COURT: Would you point again? 

THE WITNESS: The left-right here. 

THE COURT: Can you stipulate that, gentlemen? 

MR. GREGG: Yes it appears to be two, or two and a half 
inches maybe above her ear—on the left side of her head. 

[78] MR. ZEIGER: Yes, sir. 

THE COURT: Very well. 

BY MR. ZEIGER: 

Q. During your hospitalization during the first two weeks— 
did you have or did they have you under any traction, Mrs. Yee? 
A. No—no. 

Q. And— A. —I was operated on and Dr. Morris said that 
until you know, the stitches came out, that I couldn’t go into trac- 
tion you know—because of the operation. 

Q. Now after those two weeks in the hospital, you were dis- 
charged—after two weeks—is that right? A. Yes, sir. 

Q. Did there come a time that you had to go back to the hos- 
pital? A. Yes, I—-ten o’clock that night they released me I was 
crying to go back because of the— 

Q. The same night they released you? A. Yes, right. 

Q. Would you speak up, please? [79] A. Well the day they 
released me about one and about ten o’clock I needed to go back 
again because the pain was so severe and there was a weight come 
on and the doctor knew that I—I mean I should not have been re- 
leased, in other words, but it was through my insistence that they 
released me. 
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Q. In other words, you wanted to get out of the hospital then? 
A. Yes, that’s right. 

Q. Am I correct because of this pain that you have described 
after you were discharged you realized that you should not have been 
released? A. Yes—I knew that. 

Q. And what did you do—did you get back in the hospital? A. 
Well I called Dr. Ewing and I guess he was pretty put out because I 
had—it was only my insistence of arguing with them that they re- 
leased me, and then Dr. Morris had to go away on a case and so, | 
well they let me suffer a couple of weeks and then he told me to ! 
call and make my own bed—get my own bed, and that is what I did 
and it took [80] me about three days. 

Q. Three days after your first discharge from Doctor’s Hospit- 
al you were back in there? A. No—no—about two weeks. But I 
said it took me about three days to get a bed. 

Q. OhI see. A. You see, I should never have left the first 


time and it taught me a lesson. 
Q. How long were you in the Doctor’s Hospital the second 
time? A. Four weeks. 


Q. Four weeks? A. Yes, sir. 

Q. And could you tell us briefly what they did for you during | 
those four weeks in the hospital Mrs. Yee? A. Well oh my—well, 
they put me in a chair and they strapped me and kept me there for | 
hours and then they took me and put hot lamps all over me and 
then cakes [sic] all over me and medicine—medication. I don’t 
know. 
Q. Were you in pain while you were in the hospital? [81] A.. 
Oh, yes—yes. 

Q. After your discharge from the hospital the second time Mrs. 
Yee did there come a time that you went or tried to go back to 
work? A. Yes—I, you know, it takes you a while to get over it, 
and I went in and it seemed to me like it was about April and I saw | 
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Dr. Englehart and he examined me and he said as far as he could 
see there was nothing wrong with me, and I asked him did he think 
I could go back to work and he said, well, as far as he was concerned 
I could go back to work—he said “I don’t see anything wrong with 
me.” So I went back to work in September, you know, and they had 
an opening back in my job so I went back and I worked until 
March and I just couldn’t take it any longer. I was suffering. 

THE COURT: When did you go back to work? 

THE WITNESS: I went in September of 1954—I mean 1964— 
September 1964, and I went back to work and then why I quit 
work on the—about the third of March, 1965. 

THE COURT: You worked for six months then? 

[82] THE WITNESS: Yes—uh uh. 

BY MR. ZEIGER: 

Q. Did you file any income tax returns for these periods? A. 

Yes. 


Q. And for the income you received in 1963 you would have 
filed that in 1964, is that correct? A. Yes. 
Q. And then you went back to work in September 1964? A. 


Yes. 

Q. So that you would have had some income in 1964 and it 
should have shown on the tax return for 1964—is that correct? A. 
I am sorry—I didn’t understand you. 

Q. You did have some income in 1964? A. Yes—oh yes. 

Q. From your job? A. Yes. 

Q. And was your income in the nature of salary? [83] A. 
Salary and tips. 

Q. I beg your pardon? A. Salary and tips. 

Q. Salary and tips—and in 1965 you did have some income? 
A. Yes. Three months. 

Q. I beg your pardon? A. Three months. 

Q. That was January—February and March. Is that right? 
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THE COURT: I thought she said she went back on the third 
of March. 

THE WITNESS: I said I thought it was about the third of 
March I had to quit—I just quit. 

THE COURT: Then she only had three days. 

MR. ZEIGER: Three days in March? 

THE WITNESS: Yes. 

THE COURT: Three days in March. 

BY MR. ZEIGER: 

Q. And why did you quit in March? A. Well I had been hav- 
ing headaches something terrible and muscles, I was taking Equigesics | 
(sic) for the [84] muscles and I would get thrombosis in my arms 
from carrying the dishes, but then one morning I woke up—it must 
have been the last of February, I woke up and I had a pain in my 


toe and I just said, well, I just couldn’t make it any more—that it 


was too much, trying to wrestle with this head and the heavy dishes 


and all that, and my back and my arms killing me and my head 
hurting all the time and then my foot and it was just too much. 

Q. Did there come a time in July 1964 that you were again 
examined by Dr. Ewing? A. I don’t know. It is hard to tell many | 
times—I don’t know. 

THE COURT: That was before she went back to work then? 

MR. ZEIGER: Yes. 

THE WITNESS: I know there I was taken off the floor twice—; 
I took sick twice in account of I had dizzy spells and I—one time I | 
fell over against the counter, and so my boss was kind of leery of 
me, you know, and Marcel, one of the waitresses, you see Dr. Ewing | 
is in the next block from where I worked and so she, this waitress, | 
walked me over there a couple of times to his office, and he [85] 
treated me. 

BY MR. ZEIGER: 

Q. Did I understand you to say that you fell over or blacked 

out at work? A. Yes—a couple of times. 
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Q. Oh-I sée. Did you ever have any of the symptoms at all 
before you fell on January Ist, 1964? A. No—no. 

Q. Asa matter of fact, had you ever been treated by a phy- 
sician before January 1964 for any illness other than maternity? 
A. Yes—Ihave a truck-driver’s appetite and I eat so much, you 
know—on diets mostly. 

Q. Other than that? A. No-—that’s all. 


October 11, 1967 
{90} PROCEEDINGS 


THE COURT: The Plaintiff will resume the witness stand. 
You may proceed. 


Whereupon 


SARAH JEANETTE YEE 


resumed the stand, and having been previously duly sworn, was 
examined by counsel and testified further as follows: 


DIRECT EXAMINATION 


BY MR. ZEIGER: 

Q. Mrs. Yee, after your discharge from the hospital, after your 
second visit, did there come a time that you saw Dr. Ewing? A. Oh 
yes. 

THE COURT: Speak up, please, Madam. 

THE WITNESS: Yes—uh uh. 

BY MR. ZEIGER: 

Q. And would you please tell the Court and the ladies and 
gentlemen of the Jury what Dr. Ewan told you? A. Well— 

MR. GREGG: Objection, Your Honor. 

THE COURT: The objection is sustained. 


(91] BY MR. ZEIGER: 

Q. How many times did you go back to Dr. Ewan? A. Oh— 
I don’t know I have no idea. 

Q. Was it more than three times? A. Oh yes. You see, there 
was a period of about, maybe, twelve days and probably more in 
between the first time and the second time, which I was suffering, 
you know— 

THE COURT: When you were what? 

THE WITNESS: Suffering, I was suffering—you know. 

THE COURT: Oh yes. 


THE WITNESS: And so I went back to me for shots and then | 
they examined me for this and that, you know, because they couldn’t | 
understand the pain that I was having. In fact I think they thought | 


I had, you know, had traction and you know, that I shouldn’t be 

having this pain, and shouldn’t be doubled over like this, and they 
couldn’t understand it, but I hadn’t had traction and Dr. Morris 
was gone and Dr. Morris had said I wasn’t to have it and so I just 

had to do without, you know, and they gave me medicine—so that 
I did go back to them. 


BY MR. ZEIGER: 

Q. Mrs. Yee, it is your testimony, is it not, that you received 
medication from Dr. Ewan? [92] A. Oh yes—uh uh. 

Q. Do you know why he gave you medication? 

BY MR. GREGG: 

Q. Mrs. Yee, do you know why he gave you this medication? 

MR. GREGG: Objection, Your Honor. 

THE COURT: I sustain the objection. Counsel, I have sus- 
tained objection to that type of question quite a few times. I do 
not think you should ask them again. 

MR. ZEIGER: I am sorry. Thank you, Your Honor. 

THE COURT: The doctor is the witness to testify to that—I 
suppose you will have him? 


MR. ZEIGER: 


THE COURT: 


MR. ZEIGER: 
THE COURT: 


to offer? 


MR. ZEIGER: 
THE COURT: 
MR. ZEIGER: 
THE COURT: 
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Yes, sir—thank you. 

Now what are those—doctor’s bills? 

These are doctor’s bills. 

Are they doctor’s bills that you are expecting 


Yes, Your Honor. 

Well haven’t they been stipulated? 

Yes, they have. 

Well then, do you want to offer them into evi- 


dence? They have been stipulated so they are receivable. Or I under- 


stand you to say they are stipulated— 


[93] Have they or have 


they not—I don’t know. 


MR. ZEIGER: 
THE COURT: 
MR. ZEIGER: 


hibits 3(a), 3(b)— 


THE COURT: 


They have, Your Honor. 
Very well. 
These are doctor’s bills to the plaintiff, Ex- 


Mr. Gregg, would you make certain that all of 


those bills are bills that you have agreed may be received in evidence 
without further proof? 


MR. GREGG: 


examiner. 


THE COURT: 


in my hand. 


MR. ZEIGER: 
THE COURT: 


Yes sir—they have been marked by the pretrial 
Well I do not know that. I do not have them 


They are plaintiff’s 3(a), 3(b), 3(c) and 3(d). 
Is it stipulated that they may be received in 


evidence without further proof—formal proof? 


MR. GREGG: 
THE COURT: 


Yes, Your Honor. 
Very well—you may read them to the Jury. 


(Whereupon plaintiff’s exhibits 3(a) through 3(d) were 
received in evidence, having been previously duly marked by 
the pretrial examiner) 

(Plaintiff's Exhibit 3 was also received in evidence). 


[94] MR. ZEIGER: Thank you Your Honor. With Your 
Honor’s permission, may I list the amounts on the Board? 

THE COURT: No—you must rely on the material in the 
exhibits. 

MR. ZEIGER: Thank you. Ladies and gentlemen of the Jury, 
the following pages which I will read to you are bills from doctors | 
and from Doctors’ Hospital which have been stipulated to by counsel | 
for the defendant: Plaintiff’s exhibit 3 is a bill from Dr. John R. 
Ewan spelled E W A N, and the total of that bill is $341 50. 

THE COURT: Does he give a period of time when those serv- | 
ices were rendered? 

MR. ZEIGER: Thank you Your Honor. These services were 
rendered from December 1963 through June 24, 1964. 

THE COURT: December of 1963? I thought this incident oc- 
curred in January? | 

MR. ZEIGER: This first office call on this bill, Your Honor, | 
is December 1963—December 1963, 30th. | 

THE COURT: You still don’t object? 

MR. GREGG: Well Your Honor, no—because I [95] believe 
that the evidence when the doctor testifies will establish at least that 
that portion of the bill is not related to this incident. 

THE COURT: Very well. June 1964—? 

MR. ZEIGER: Yes Your Honor, June 24, 1964. Plaintiff’s 
exhibit 3a is a bill from the Hadley Memorial Hospital June 25, 
1964, and it is in the amount of $40.00. 

THE COURT: Does it give the date when the services were | 
rendered? | 

MR. ZEIGER: No-—it does not have that, Your Honor. | 

THE COURT: But the bill was rendered in June of 1964? 

MR. ZEIGER: Yes, sir. Plaintiff's exhibit 3b is a bill from | 
Drs. Groover, Christie and Merritt and it covers services from 
January 3, 1964 through February 1, 1964, and it totals $190.00. 
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Plaintiff’s exhibit 3c is a bill from Dr. Arthur A. Morris in the sum 
total of $255.00 and it covers services from January 2nd, 1964 
through June 24, ]964, and plaintiff’s exhibit 3d represents bills 
from Doctor’s Hospital. 

[96] THE COURT: Records and bills? 

MR. ZEIGER: —represents bills, Your Honor. 

THE COURT: Oh I see—very well. 

MR. ZEIGER: From Doctor’s Hospital covering the period 
from January 2nd—now this consists of two sets of bills, ladies and 
gentlemen, and it covers two different periods and I want to make 
that clear—the first set of bills covers from January 2, 1964, through 
January 16, 1964, and the second set of bills covers the period from 
January 29, 1964 through February 22nd, 1964. 

THE COURT: Have you given the amounts of those bills? 

MR. ZEIGER: The sum total of both of these bills comes to 
$1,415.50. 

THE COURT: Now would you return those exhibits to the 
clerk, please. 

MR. ZEIGER: Yes, Your Honor. 

THE COURT: You may proceed. 

BY MR. ZEIGER: 

Q. Mrs. Yee, this morning I would like to ask you about your 
employment history. Yesterday you testified that you had worked 
at the Medical Coffee Shop? A. Yes. 

{97] Q. How many days a week did you work there—were 
you a full time employee? A. Yes. 

THE COURT: You want to have her answer the first question? 
You asked her two questions. 

MR. ZEIGER: I am sorry Your Honor. 

THE WITNESS: Five. 

BY MR. ZEIGER: 
Q. Five days a week? A. Yes. 
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Q. Would that be Monday through Friday? A. Oh no—no. 
Excuse me—it was five days and four hours. 

Q. Five and a half days a week? A. Yes—four hours on Sat- | 
urdays. | 

Q. I see—would you speak up, please. A. I worked four hours | 
on Saturday. 

Q. What was your base pay? From your employer-? A. I think 
twenty five-sixty or twenty four-sixty. 

THE COURT: What is it? I didn’t understand you. 

THE WITNESS: Either $25.60 or $24.60, sir. 

THE COURT: Per day? 

THE WITNESS: No-—per week. 

(98] THE COURT: Per week. 

THE WITNESS: Yes. 

BY MR. ZEIGER: 

Q. Now besides your base pay from your employer— A. Yes? | 

Q. Did you earn tips? A. Yes. 

Q. Were you a waitress there for the five and a half days a 
week? A. Yes. | 

Q. And about how much did you earn in tips per day? A. | 
Oh-—I don’t know. I never did keep a track of it but I'd say maybe! 
| 
| 
| 


twelve or fifteen. ‘ 

THE COURT: Twelve or fifteen a day? 

THE WITNESS: A day. 

THE COURT: Is that your best recollection? 

THE WITNESS: Yes—I don’t—I never kept a track of it. 

BY MR. ZEIGER: 

Q. Would you say for certain that you earned a minimum of 
ten dollars a day in tips—as a minimum? A. I guess so. 

[99] THE COURT: You say “You guess so”? 

THE WITNESS: I guess so, sir. 

THE COURT: Well, we don’t decide cases on guesswork. 
want your best recollection. 


BY MR. ZEIGER: 

Q. Is that your best recollection? A. Yes, sir. 

Q. Now, did you report these amounts—I withdraw that. Did 
you continue working at the New Medical Coffee Shop up until the 
date of your fall? A. Yes. 

Q. And so the earnings prior to your fall would have been dur- 
ing the year 1963, is that correct? A. Yes, sir. 

Q. Now the earnings that you just told us about that you 
earned—were they reported in your income tax for the year 1963? 
A. No sir—they were not. 

Q. Was your base pay reported? A. Yes, sir. 

Q. The base pay being the money you received from [100] 
your employer? A. Yes, sir. 

Q. That was reported? A. Yes, sir. 

Q. And am I correct in understanding you to say that part of 
your tips were reported—is that correct? A. Yes, sir. 

Q. I see. 

THE COURT: No-she said all of her tips, as I understood 
her, were not reported—is that not correct? 

THE WITNESS: No, sir—just a part, sir. 

THE COURT: You said you did not report the tips. 

THE WITNESS: I did not report the 12 or 15 no sir. 

THE COURT: But you did report some tips? 

THE WITNESS: Yes, sir. 

THE COURT: Very well. 

BY MR. ZEIGER: 

Q. About’ how much did you report in tips for 1963? A. 
Well I reported three dollars—that is what I always thought, I 
always understood that— 

THE COURT: You reported three dollars a day? 

THE WITNESS: Three dollars, uh uh. 

[101] THE COURT: A day. 
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THE WITNESS: Yes sir—a day. 
BY MR. ZEIGER: 

Q. Why did you only report three dollars a day if you were 
earning somewhere between ten or twelve or fifteen dollars a day? : 
A. Well I don’t know—I didn’t know it was the Law that I had to 
report all of them—I never had kept track of them and I just didn’ t 
report them. I mean I just never did, that’s all. 

Q. Now after your fall—after your injury—did there come a 
time that you wanted to go back to work? A. Well yes. 

Q. And when was that? A. I wanted to go back as soon as 1 
got out of the hospital really, but I wasn’t able. I went back in | 
September, I think it was—in September 1964. 

THE COURT: Nineteen sixty four? 

THE WITNESS: Yes—yes, sir. 

BY MR. ZEIGER: 

Q. Why didn’t you try to go back to work before then? [102] 
A. Well—If you are sick—there is no way of explaining why you | 
don’t. Only that you are not able. 

Q. You weren’t able? A. Yes. i 

Q. Were you in pain—is that what you mean by not being able? 
A. Well—yes, sir. : 

Q. Were you then out of work from January 1, 1964 until» 
about September 1964? A. Yes, sir | 

Q. Had you been working during that period? A. You mean, 
between that time? 

Q. No—had you been working from January 1, 1964 until 
September 1964? A. No, sir. 

Q. All right—you worked nowhere. A. At home. 

Q. I see. A. Housework. | 

Q. All right now—if this injury had not occurred and you had) 
continued working at the New Medical Coffee Shop, do you feel 
that you would have been continuing to [103] receive twenty five | 
dollars a week from your employer? 
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MR. GREGG: Objection Your Honor. 
THE COURT: I sustain your objection. 
BY MR. ZEIGER: 

Q. If you had not fallen and had continued to work at the 
New Medical Coffee Shop, do you know of any reason why you 
would not have ‘continued to earn the same income as you had prior 
to January 1, 19642 A. I wouldn’t see any reason why not. 

Q. Now, if you were earning $25.00 and if you were getting— 
and let us take the minimum—$25.00 a week and you were earning 
$10 a day in tips for five and a half days a week, that would be 
$55.00 per week, would it not? A. Well I don’t know—really. 

Q. I see. 

THE COURT: You say you don’t know? 

THE WITNESS: I don’t know—I haven’t counted it. 

BY MR. ZEIGER: 

Q. Well if you made ten dollars a day— A. Oh yes—I am 
sorry. 
Q. For five days and for half a day on Saturday which would 
be only five dollars—that would be $55? A. Yes, I am not— 

Q. —plus $25.60 a week given to you by [104] your employer— 
A. Yes. 

Q. That would come to then $80.60 per week. A. If you 
say so. 

THE COURT: What is that? 

THE WITNESS: If he says so—I haven’t counted it. 

MR. ZEIGER: That is why I wanted to use the blackboard, 
Your Honor. 

THE COURT: Well I know, but I ruled on that. 

MR. ZEIGER: Yes, sir. 

THE COURT: It is merely a matter of multiplication and you 
can do that in your argument to the Jury when the time comes, and 
the Jury can do it themselves; but that is a matter of argument. It 
is merely a question of multiplying and adding. 
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MR. ZEIGER: That is all it is. 
THE COURT: That’s all. 
BY MR. ZEIGER: | 
Q. Earning a base pay of $25.60 per week and tips of $55.00 
per week makes a total of $80.60 per week and, assuming that every 
month has four weeks, then your [105] gross earnings would have | 
amounted to $322.40 per month—is that correct? A. That’s right— 
that’s right. | 
Q. Now if you lost time from your work from January 1 un- | 
til September—you would have lost eight months’ work—is that cor- 
rect? January to September? A. Yes. 
Q. And if your earnings were $322.40 per month and you lost 
eight months’ work—it seems to me that the total sum you would 
have lost during that period is $2,479.20—does that sound correct 
to you? A. I guess so. 
Q. All right—now I am now talking about September 1964. 


When in your earlier testimony you said you went back to WE 
and I think yesterday you said you worked until the 2nd of March: 
A. I think it was the third. 


Q. The third of March? A. Yes. 
Q. Thank you—and did you work any other time in 1965? | 
[106] A. No, sir. | 
Q. Why did you leave your employment on March 3, 1965? | 
A. Because as I said yesterday, I had headaches and I was having | 
trouble with my muscles, because of my arms—carrying dishes is | 
heavy, you know, in a restaurant—and it must have been oh, about | 
the first of March or two or three days before, that I had a pain in 
my foot and with the headaches and the muscles and the foot, I 
just couldn’t take it any longer. 
THE COURT: Did you say a pain in your foot? 
THE WITNESS: Yes. 
MR. GREGG: If Your Honor please, at this time I move to 
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strike that testimony unless counsel intends to tie it up with doctor’s 
testimony that it is in anyway related to this accident. 

THE COURT: I will overrule the objection. 

MR. ZEIGER: Thank you Your Honor. 

THE COURT: It would be for the Jury to decide whether 
there is a connection between a pain in her foot and what happened 
to her on the first day of January 1964. 

MR. GREGG: The reason why I am objecting is that [107] 
the doctors’ bills which have been offered in evidence indicate that 
the last time of any treatment was in June of 1964 so that the 
doctors would not have been even examining her at that time and 
would not be able to express an opinion in that regard. 

THE COURT: Well you can cross-examine the doctors when 
the time comes. 

MR. ZEIGER: May I proceed? 

THE COURT: You may. 

BY MR. ZEIGER: 

Q. Now from March 3rd of 1965, your last employment at 
the Coffee Shop until today, have you been employed anywhere? 
A. No, sir. 

Q. Would you tell the Court and the ladies and gentlemen of 
the Jury why you have not gone to work since then? 

MR. GREGG: I object, Your Honor. This calls for a conclu- 
sion. 

THE COURT: I sustain your objection. 

BY MR. ZEIGER: 

Q. Do you feel today any better than you felt on March 3, 
1965, when you were forced because of your condition [108] to 
quit work? 

MR. GREGG: I object, Your Honor. 

THE COURT: I sustain the objection. 

BY MR. ZEIGER: 
Q. Are you still suffering from pains and aches? A: Yes. 


Q. Today? A. Yes, sir. 

Q. Has there been any period from March 3, 1965 until today 
that you have been without pain and suffering, Mrs. Yee? 

MR. GREGG: Objection, Your Honor. That is the same ques- 
tion that the Court has previously ruled on. 

THE COURT: No, it is not quite the same. Why don’t you 
ask her what her condition is instead of these leading questions. I 
will sustain it on that basis. 

BY MR. ZEIGER: 

Q. What is your physical condition today, Mrs. Yee? A. I 
still suffer enough—er, not all of these every day, no, but just the 
17th September until the 25th, I think it was, I had a terrific—I 
mean it was like [109] fire in my head and it went down into 
here—that was starting on Sunday and I was getting ready to go to 
church and then it got down into my elbow and down into my arm | 
and went into the joints of my knee, the right knee, and back into 
the calf. In fact, it was so severe I requested prayer for me, you 
know—you know, it was really terrible. I only had this year, I think’ 
I only had really three terrible headaches, so bad that I couldn’t— 
didn’t think I could stand them, but maybe they are two or three 
months apart, but of course I suffer with muscle tractions— 

THE COURT: Muscle what? 

THE WITNESS: No you know— 

THE COURT: No, I don’t know. I am asking you. 

THE WITNESS: Muscle, tractions, muscle tractions. 

THE COURT: Muscle tractions, did you say? 

THE WITNESS: Yes—I mean muscle pain. 

BY MR. ZEIGER: 

Q. The physical suffering that you have just described, is this 
the reason you are not back at work today, Mrs. Yee? 

[110] MR. GREGG: Objection, Your Honor. 

THE COURT: I sustain the objection. 


BY MR. ZEIGER: 

Q. Had you not left your employment on March 3, 1965, had 
you been able to continue working, do you know of any reason why 
you wouldn’t have been earning the same rate of pay as you earned 
when you worked there from September until March? A. I see no 
reason. 

Q. Now, using the same—oh no—I would like to go back one 
step with you, Mrs. Yee. Your employment from September through 
March falls into two categories. The tax year from September through 
December and the tax year 1964. Did you report those earnings in 
your income tax? A. Well I don’t think so—I was suffering and I 
know I gave them to my husband to report, but I don’t know what 
he reported—but I didn’t fill out my own; no, sir. 

Q. I see. Now your earnings from January until March 3— 
were those reported in your 1965 income tax return? A. They were 
reported, yes. 

{111] Q. Why did you report those—they were reported in 
full? A. I guess so and I have no way of knowing because, like I 
say, my husband had them and filled them out for me. 

Q. Did you give your husband the information to fill out? A. 
Yes; Yes—I did. 

Q. And when you gave the information to your husband did 
you give him the full amount? A. Yes—I told him,— 

THE COURT: The question is whether you told him,— 

THE WITNESS: Yes. 

THE COURT: The full amount. 

THE WITNESS: Yes. 

THE COURT: Don’t go any further unless it needs some ex- 
planation. 

BY MR. ZEIGER: 

Q. By your giving him the full amount to include in your in- 

come tax returns, was it your intention for me to report it in full? 
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MR. GREGG: Objection, Your Honor. 

{112] THE WITNESS: Oh—no-I beg your pardon. 

THE COURT: The objection is sustained. 

BY MR. ZEIGER: 

Q. Who filled out the income tax returns for the year 1963? 
A. I did. 

Q. You did—was that then— 

THE COURT (INTERPOSING): Were these joint returns or 
single returns? I don’t know. 

BY MR. ZEIGER: 

Q. Oh—are you filing joint tax returns? A. My husband is— 
yes. 

Q. Did you sign those tax returns? A. I didn’t sign any this 
year. No—er—yes, sir. I didn’t work this year, that’s right. No—as 
far as I remember I didn’t sign them—could I say I just don’t re- 
member? 


THE COURT: Yes—certainly you can. 

THE WITNESS: Well I don’t remember. 

THE COURT: Yes, if you don’t remember, just say so. 

THE WITNESS: Well then—there is no sense in me guessing at 
something I don’t know. 

THE COURT: No—we don’t want any guessing. 
(113] BY MR. ZEIGER: 


Q. Now had you been able to, had you worked at the New 
Medical Coffee Shop, from January 3 until today, October 11, a 
period of thirty two months, and using just the same rate of pay at 
$25.60 per week, Mrs. Yee, from your employer, and $55.00 per 
week in tips, your earnings today, according to that calculation, 
would have been $10,206.80 for those thirty two months. 

MR. GREGG: Objection, Your Honor. 

THE COURT: Well, you don’t object seasonably. 

MR. GREGG: I have further ground for objection— 
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THE COURT: I beg your pardon? 

MR. GREGG: I have further ground for objection in the form 
of the question and the nature of the answer which was “I don’t 
know.” 

THE COURT: Well you ought to object seasonably and not 
wait until he has completed and she answered; I suppose she an- 
swered it “yes’’? 

MR. GREGG: Her answer was “T don’t know.” 

THE COURT: Did you say “yes” to that, Madam? 

THE WITNESS: Yes. 

MR. GREGG: Oh. 

THE COURT: The question was improper anyway [114] and 
it is a matter for argument to the Jury. You can tell the Jury there 
were thirty two months and she would have made x dollars per 
month, and therefore the total for that period is x dollars when you 
argue that to the Jury, but you don’t lead her into saying how much 


it would have been when it is a question of multiplication only. 
MR. GREGG: I submit, further, Your Honor, that this is in 
excess of the amount claimed in the pretrial statement. 
THE COURT: I have sustained objection to the question. 
BY MR. ZEIGER: 


Q. Other than the medical bills and the loss of earnings to 
which you have testified, this morning, has there been any other 
financial loss because of your fall? A. Iam sorry—I didn’t under- 
stand you. 

Q. From January 1, 1964 until today, how much have you 
spent on medicines that are to bring you—or that are in connection 
with the injuries which you suffered as a consequence of that fall. 
I want you to exclude any medicine that you are not taking your- 
self in connection with this particular injury—how much approxi- 
mately [115] have you spent on medicines since January 1? A. Oh, 
I imagine it would be a hundred— 
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THE COURT: Do you object to the imagining? 

WITH WITNESS: Well, I don’t know. 

MR. GREGG: Your Honor, I was assuming that this answer 
was going to be in accordance with the pretrial statement and I as- 
sumed, also, that the term “I imagine” was just her way of saying 
“estimation”. 

THE COURT: Is that your best estimate—could you give us 
that? 

THE WITNESS: Yes, my best estimate, was from a hundred 
to a hundred and fifty. 

THE COURT: I see. 

BY MR. ZEIGER: 

Q. If your former employer called you today and asked you 
to come back to work, could you? 

MR. GREGG: Objection, Your Honor. 

THE COURT: That question is an “iffy” question—I sustain 
the objection. 

MR. ZEIGER: I have no further questions, Your Honor. 

[116] THE COURT: You may cross-examine. 


CROSS EXAMINATION 


BY MR. GREGG: 

Q. Mrs. Yee, I would ask you to look at this and see if your ! 
name appears on that? A. Yes, it does. | 
Q. What name does appear on there? A. Sarah Jeanette Hively. 

Q. And would you look at the second page—does your signa- | 

ture appear there? A. Yes. 
Q. Is that a copy of your signature? A. That is my signature. | 

Q. Would you tell us what the name is there? A. My name— | 

| 

| 

| 


Sarah Jeanette Hively—that was my name then. 
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Q. Is that the signature that appears there? A. Yes, it does. 

Q. Would you read the printed language immediately over 
your signature on there? A. “U.S.”—what is that? I can’t,—would 
you get my glasses? I can’t, sir. 

{117] THE COURT: You may step down and get your 
glasses, of course. 

THE WITNESS: Are you talking about—well let’s see now— 

THE COURT: Would you point out to her what you want 
her to read? 


BY MR. GREGG: 

Q. Right there—the printed language over your signature? On 
the second page— A. “I declare under the penalty of perjury 
that to the best of my knowledge and belief this is a true, correct 
and complete return” and this is the first time I ever read that. 

Q. You signed it, however? A. I signed it—yes, sir. 

Q. What! is the document there—what does the document ap- 


pear to be? A. Well, sir—anyone knows it is an income tax return. 
THE COURT: For what year? 
BY MR. GREGG: 
Q. For what year? [118] A. Oh let me see— 
THE COURT: You see, we don’t know—neither the Jury nor 
I have seen it. 
THE WITNESS: Nineteen sixty two. 
BY MR. GREGG: 
Q. Is that an income tax return, or copy of an income tax re- 
turn, filed in your name? A. Yes. 
Q. And what does it show on the first page as your earnings— 
or your income? A. Let’s see—it says “Total income is $1,813.80.” 
THE COURT: That is a Return filed in 1962? 
THE WITNESS: In 1962. 
THE COURT: For earnings in 1961? 
THE WITNESS: Yes. 
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MR. GREGG: No, sir—no, sir. That is for earnings in 1962. 

THE WITNESS: Nineteen sixty two. 

THE COURT: Oh, I see. 

MR. GREGG: Earnings in 1962. 

THE COURT: It is a 1962 return. 

({119] MR. GREGG: Yes, sir. 

THE COURT: Filed in 1963. 

MR. GREGG: Yes, sir. 

BY MR. GREGG: 

Q. Eighteen hundred and some dollars? A. $1,813.80, sir. 

Q. Is that broken down for salary and a separate amount for 
tips? A. Yes, sir. 

Q. How is it broken down? A. It is $1,213.80 as salary and 
it is tips $600.00. | 

Q. Would you look at the back page again and tell us the date 
indicated there—when you signed it? A. I signed it the fourth 


month—the fifteenth day of 1963. 
MR. GREGG: May this be marked for identification, Your 
Honor? 


THE COURT: Yes. 
(Whereupon Defendant’s Exhibit 1 for identification was | 
duly marked Income Tax Return for 1962). 
THE COURT: You are not offering it? 
[120] MR. GREGG: No. 
MR. GREGG: May this also be marked as defendant’s exhibit 2. | 
THE COURT: For identification. 
MR. GREGG: For identification. 
(Whereupon defendant’s exhibit 2 for identification was 
duly marked Income Tax Return for 1963). 
MR. GREGG: And this as No. 3 and this as No. 4, please? | 
(Whereupon income tax returns for years 1964 and 1965 | 
were marked as defendant’s exhibits 3 and 4 for identification 
respectively). 


BY MR. GREGG: 

Q. Now would you look at this document which has been 
marked as defendant’s exhibit 2 for identification and tell me what 
that appears to be. A. Well, this is an income tax return also. 

THE COURT: It is what? 

THE WITNESS: This is an income tax return also. 

THE COURT: For what year? 

THE WITNESS: Nineteen sixty three. 

BY MR. GREGG: 

Q. And is the income tax return in your name? [121] A. It is 
in my name. 

Q. And does it contain a copy of your signature on there? A. 
And it is my signature. 

Q. What is the printed language on top of your signature on this 
particular return? A. Sir it is under penalty of perjury and I read it 
before. 

Q. Well would you read it again, please— A. I declare that to 
the best of my knowledge and believe this is a true correct and com- 
plete return. 

Q. What is the date on that one? A. This is—well you must give 
me the other one—because I don’t have the date on here, do I? Is 
this—is there a date on here? 

Q. No-there is no date on there, is there? I don’t see a date 
after your signature on that one. Do you? A. I don’t—no, I don’t 
see any. 

Q. I see. 

MR. GREGG: There does not appear to be a date after her 
signature on that particular copy of the return, Your Honor. 

[122] THE COURT: Was this taken from the files of the Internal 
Revenue Service? 

MR. GREGG: Yes, sir. 

THE COURT: There would be a date of the time received 
stamped on there, I suppose—wouldn’t there? 
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MR. GREGG: Well it is not stamped, sir. There is no date 
that appears on there—is there Mrs. Yee? 

THE WITNESS: I see nothing. 

THE COURT: No stamped or filing date? 

THE WITNESS: I don’t know. 

BY MR. GREGG: 

Q. Nevertheless, it appears to be a copy of your return for 
the year 1963? A. Yes. 

Q. And what is shown as your income for that year on that 
return? A. $1,203. No—let me see, over here it says—all I see down 
here $1,203.07. Is that what you are talking about? 

Q. I want to know what that return shows as your income, 
your total income, for the year 1963? A. Sir, would you come 
here a second? Would you [123] tell me which is which? Well 
then—it is what I said, that’s right. 

Q. Yes. 

THE COURT: Well what is your answer—I don’t know. 

MR. GREGG: Yes, sir—$1,203. 

THE WITNESS: Yes —$1,203.07. 

BY MR. GREGG: 

Q. As your total income for the year 1963? A. Yes. 

Q. And is that broken down as to salaries, wages and tips? 
A. No-I see there is no tips at all listed here. 

Q. Does it show more than one employer? A. Yes. You 
understand, George Stevens owned this restaurant but his lease was 
up through illness, he was sick in the hospital and so he was unable 
to carry on and this Louis Constantino took the restaurant over—it 
was the same restaurant but I just changed different bosses. 

THE COURT: How was that signed—jointly? 

THE WITNESS: No. 

(124] 
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[124] THE COURT: Or separately? 
THE WITNESS: No, sir—separate. 
BY MR. GREGG: 

Q. I show you a document marked defendant’s exhibit 3 for 
identification and ask you if you will look at that and tell me what 
that appears to be? A. This is an income tax return for 1960—let 
me see now—1964. It is my signature. 

Q. Is it an income tax return in your name singly or your 
name alone? A. Yes—it is my signature. 


Q. Does it have your signature on it? A. I signed it—yes, 


sir. 

Q. Does it have a date near your signature? A. Yes—it is the 
fourth month—fourteenth day of 1965. 

Q. Now would you tell us what it shows as your income for 
that year? A. Let me see—would you come here, sir a second? I 
think this is it but I-1 don’t remember about these things. Oh, it 
is $10,036—oh, no, what am I talking about? $1000-it is $1,036.19— 
income, excuse me. 

[125] | Q. Now is that particular return broken down showing 
your income from wages and your income from tips? A. Yes, it is 
sir. 

Q. And what is the breakdown there? A. I don’t understand 
this—right here is this “x” here. Do you have a copy of that? Is 
this “x”—what is that. Is this an “x” or is it a number? Well— 
$386.19. 

Q. Is that salary or tips? A. Salary. 

Q. How much were your tips? A. Tips is $650 and no cents. 

Q. Now I show you a document that has been marked as de- 
fendant’s exhibit 4 for identification and ask you to look at that and 
tell us what that appears to be? A. This is for 1965. 

Q. Your tax return for 1965? A. Yes. It is. 

Q. Does it contain your signature? A. It has my signature 
and it is separate. 


Q. What is the amount there? Well, first the date? A. It is 
4.14.66, sir. 

[126] Q. And what is the total amount of income shown for 
the year 1965? A. It shows a total income of $669.85. 

Q. Is that broken down? A. I don’t understand this—3189—? 

Q. What? A. Oh, I am sorry—it is worked out. 

Q. Is that broken down? A. Yes, it is sir. 

Q. What is the breakdown? A. It is 400 and I think five 
dollars and no cents. 

Q. For what? A. Oh, for tips—I am sorry. It is $246.55— 
that must be the wages at the top and this tips would be $405 and 
no cents. 

Q. I see. Now do you still reside at 1112 Savannah Street, . 
SE? A. No, I don’t sir. 

Q. When did you move? A. Fifty October, last year. 

Q. Last year-meaning 1966? [127] A. Yes, sir. 

Q. You have been gone about a year? A. Yes—a year, yes, 
sir. 


Q. Where do you live at the present time? A. No. 3110 
Wisconsin Avenue, Northwest. 

THE COURT: Where is that? 

THE WITNESS: 3110 Wisconsin Avenue, Northwest. 


BY MR. GREGG: 

Q. Is that Washington, D.C.? A. Yes, sir. It is. 

Q. When did you first move to 1112 Savannah Street, South- 
east? A. Oh—October fifth—of what year was it, 1962? 

Q. Nineteen sixty two? A. Yes. I think, 1962. 

Q. When did this accident happen? A. First of January 1964, | 
sir. 

Q. So you had lived in that apartment for over a year? A. 
Yes, sir. 
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[128] Q. Prior to your accident? A. Yes. 

Q. And had you ever had occasion to take either your garbage 
or your trash out the yard in the back of this apartment previous to 
the accident we are concerned with here? A. Garbage no sir—trash, 
yes, sir. 

Q. Where would you take the trash? A. Well, my apartment 
at that time, apartment 14, is over there and the trashroom, laundry 
room, was underneath—my apartment was over the laundry room, 
and it took the trash down. 

Q. And where is that—down in the basement? A. Yes. 

Q. And there were trash receptacles then located in the laundry 
room? A. Yes, there are. 

Q. And you knew where those receptacles were? A. Yes, sir. 

Q. And you knew they were used by tenants in the building? 
A. Oh, yes. 

[129] 'Q. On the day of your accident were you familiar with 
the weather conditions that existed out-doors prior to your acci- 
dent? A. Yes, sir. 

Q. Had you gone out that day? A. No—no, I hadn’t. 

Q. Were you able to look out and see what the conditions 
were? A. Sir, 1 washed the windows inside my house that day. 

Q. The question is—had you looked out to see what the 
weather conditions were that day? A. Yes, I had. 

Q. Could you tell what was going on out there that day? A. 
It was sleeting—It was actually, I knew it rained, but it was more 
wet than it was snow—it was a sleet. 

Q. Do you know whether this sleet or rain or what have you 
was freezing and causing slippery conditions? A. Well, I am not a 
judge of that. 

Q. Weren’t you able to observe that? [130] A. Well, 1 
wasn’t outside to observe it. 

Q. All you know is what you could see from looking out? A. 
What I could see by washing my windows. 
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Q. Had you been outdoors at all on the day of the accident? 
A. No, sir—no. 

Q. Now when you went out approximately nine or so that | 
evening, what kind of shoes were you wearing? A. Well I call them © 
ballerinas—they are a loafer. Other people call them loafers but I 
call them ballerinas. That were a gold slipper—you know, that 
women wear. It was just gold. Well in 1963 and 1964 that was the | 
style that year—everyone wore gold, little gold slippers and that is | 
what I had. 

Q. Did it have a heel and a sole? A. Oh yes—yes, yes. 

Q. And was it of rubber or leather, the sole or the heel? A. 
It is leather—that is why I called them ballerinas. 

[131] Q. Did it have a hard top or a soft top? A. Well it 
was cloth on the inside and leather on the outside, you know—it 
was a combination, you know, woman’s shoe. 

Q. Did you have any hose on? A. No, sir. 

Q. How were you dressed otherwise? A. Well I had a bunched 
housecoat, you know, kneeling housecoat and my slippers; I had 
been working all day in my house. 

Q. Before going out,—do you have boots or rubbers or some- 
thing of that kind, or did you at that time? A. Oh, yes. 

Q. But you didn’t put them on? A. No. 

THE COURT: We will have to take a short recess at this time 
—five minutes. 

(Whereupon a five minute recess was taken). 

THE COURT: You may resume the stand, Madam. 

MR. GREGG: May we approach the Bench, Your Honor? 

THE COURT: Certainly. 

(132] (BENCH CONFERENCE) 

MR. GREGG: Your Honor, I had forgotten about raising this 
because of the confusion this morning, but this is a portion of yes- 
terday morning’s Washington Post and it is the Keep Well Column. 
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THE COURT: Yes—Dr. Van Dellen’s column. 

MR. GREGG: Right, sir—and the subject is concussion which 
which is part of the injury claimed in this case. The material may 
or may not be offered in evidence in the course of the medical tes- 
timony but part of this article is favorable to the plaintiff and part 
is favorable to the defendant. My question would be whether it 
would be appropriate to ask the Members of the Jury if they have 
read that article in yesterday’s paper and if they have, of course, 
whether or not they would consider it in connection with this case. 

THE COURT: Any objection to that? 

MR. ZEIGER: No objection, Your Honor. 

THE COURT: Do you want me to ask them then? 

MR. GREGG: Yes, Your Honor. 

MR. ZEIGER: Yes, sir. 

THE COURT: Very well, I will do it. 

(END OF BENCH CONFERENCE) 

[133] THE COURT: Members of the Jury, Counsel have 
called to my attention an article in yesterday’s Washington Post by 
Dr. Van Dellen in which he discussed concussion. I will ask you 
now if any of you read that article—alternate No.2 raised her hand. 
Any other Member of the Jury? I ask you, Madam, Alternate Juror 
No. 2, whether you could decide this case solely on the evidence 
uninfluenced by what you may have read in that article? 

ALTERNATE NO. 2: I believe so, but I have always been 
aware of that. 

THE COURT: I beg your pardon? 

ALTERNATE NO. 2: I have always been aware of what that 
article said—I always read his articles. 

THE COURT: You had been aware of what? 

ALTERNATE NO. 2: I was aware of this type of thing, you 
know—that it could happen but I don’t think it would influence 
me—I hope not—in this case. 


THE COURT: I see. 

ALTERNATE NO. 2: If I had to make a decision—I under- 
stand I won’t have to make a decision unless I am called. 

[134] THE COURT: That’s right. 

ALTERNATE NO. 2: But I understand it happens. 

THE COURT: But you would not be influenced by that article 
in the paper? 


ALTERNATE NO. 2: I hope I would not. 
THE COURT: You think you could decide this case solely on | 
the evidence that you have heard,— 

ALTERNATE NO. 2: Yes. 

THE COURT: —from the witnesses uninfluenced by the fact 
that you read this article or had certain preconceived notions in con- 
nection with this matter. 

ALTERNATE NO. 2: That’s right. I can handle this case 
without— 

THE COURT: Well now my question is—can you decide it 
solely and exclusively on the evidence? 

ALTERNATE NO. 2: On the evidence, that’s right. 

THE COURT: Heard from the witness stand? 

ALTERNATE NO. 2: That’s correct. 

THE COURT: Uninfluenced by anything you may have read 
in the newspaper article? 

ALTERNATE NO. 2: That’s right—that’s right. 

THE COURT: Is there anything else you want me to ask? 

[135] MR. GREGG: I am satisfied, Your Honor. 

MR. ZEIGER: I am satisfied. 

THE COURT: I understand no other Member of the Jury read | 
the article—is that correct? I don’t see any hands raised. Everyone | 
is silent. 

MR. GREGG: Very well. 
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THE COURT: It is not very complimentary to Dr. Van Dellen, 
is it? 
(Laughter) 
THE COURT: You may proceed. 
MR. ZEIGER: Thank you, Your Honor. 
BY MR. GREGG: 

Q. The last question, Mrs. Yee—I believe was whether or not 
you had rubbers or boots or something of that nature in your apart- 
ment? A. Yes, sir. 

Q. But you did not put them on before going out on the 
evening in question? A. No, sir. 

Q. And during the day when you were working on the windows 
were you able to see out the back—and see the backyard of that 
apartment building? [136] A. My apartment, sir, is on the front, 
Savannah Street. 

Q. Sothat— A. The back is in the alley. I could not see. 


Q. So you were not able to see conditions in the backyard? 
A. No. 


Q. Had you been in the backyard or on any of the sidewalk 
in the backyard within the period preceding of say the last three or 
four days? A. Never. 

Q. You had never been out there in the time you were living 
there? 

THE COURT: Did you say no? 

THE WITNESS: No, sir, that’s right. 

BY MR. GREGG: 

Q. Then you didn’t even know where the sidewalks were lo- 
cated? A. That’s right, sir. 

Q. How did you know where the trash or garbage receptacles 
were located then? A. Sir, there was the trashroom underneath my 
apartment and I always mixed up the trash and the garbage— 
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[137] THE COURT: I cannot hear you—you mumble, Madam. 

THE WITNESS: I always mixed up my garbage and my trash 
and J always put it down there before, but the janitor told me where 
the garbage was. 

THE COURT: The janitor told you where the garbage cans 
were? 

THE WITNESS: Where the garbage cans were—yes. 

THE COURT: Before you mixed up the garbage and the trash 
and put it all inside, is that right? 

THE WITNESS: No-no. 

THE COURT: What did you do? | 

THE WITNESS: We received a letter on the 17th of December— | 

THE COURT: I didn’t ask you if you received a letter. I 
asked you if you mixed it all up before you received the letter. 

THE WITNESS: Before I mixed it up, yes, before I received 
that letter—I mixed the trash and the garbage together. 

_ THE COURT: And put it all in the trashcans indoors? 

THE WITNESS: And put it all in the trashcans indoors. 

THE COURT: And after you received the letter you [138] 
stopped doing that? 

THE WITNESS: Then I stopped doing that. 

THE COURT: When did you get that letter? 

THE WITNESS: That letter was December 17th. 

MR. ZEIGER: Nineteen sixty three. 

THE WITNESS: Yes, sir. 

THE COURT: And then you separated the garbage from the 
trash? 

THE WITNESS: Yes. ‘ 

THE COURT: But you had not gone out to put it out there? 

THE WITNESS: I had never taken it out yet. 

THE COURT: I see. 


BY MR. GREGG: 

Q. Now on the evening that you were going out with this bag, 
did you go through the laundry room? A. Yes, sir—I did, sir. 

Q. And past the trash receptacles? A. Yes, I did, sir. 

Q. And past the janitor’s quarters? A. Yes, sir. 

Q. And then up a pair of steps? [139] A. Yes, sir. 

Q. And then out to the backyard? A. Yes, sir. 

Q. Now how did you get from the point where you emerged 
from your building to the sidewalk which shows here on the left? A. 
As I came down my—out of my apartment door, downstairs, around 
the steps into the laundry room and trashroom, out of the door, up 
the side of the janitor’s apartment, and up the steps around the 
walk, I cut off the walk into the grass up there, where it says “‘grass” 
and there is about that area is the clothesline, and I came down close 
towards the clothesline, and cut on that sidewalk over there and 
just then I fell. 

Q. You didn’t walk out the sidewalk then that came right out 
of the back of your apartment door, or your apartment building? 
This sidewalk here (indicate)? A. Sir, that doesn’t lead to the 
garbage cans. 

Q. You didn’t walk out on that sidewalk? A. Yes I did, sir— 
you have to. 

Q. Oh-—how far did you walk on it? [140] A. To around to 
where I could get off the grass and I—I wasn’t going this way, to 
the parking lot. I was going this way. So I just cut down as much 
as it was necessary and then cut on the grass—I don’t have any way 
of judging. 

Q. You'say you went down for as far as necessary—how far 
was necessary? 

THE COURT: Do you want her to go down and show us on 
the board? 

THE WITNESS: Yes, well— 
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THE COURT: Just as you say. 

MR. GREGG: All right—-come on down and show us on the 
board, please. 

THE COURT: Trace your route up to the time you fell—trace 
your route up to the time you fell. 

THE WITNESS: Yes. Well, like I say, I came out of the base- 
ment—the janitor’s and trash, and I came around here and down like 
this, and I went out, and like I say, over here is cars, right here 
were cars:—they are not supposed to be, but they were, so I had to 
go down this way, and this is where I fell, right around here some- 
where. 

THE COURT: If you would mark that with a circle or some- 
thing. 

[141] BY MR. GREGG: 

Q. Yes, would you put a large circle showing the general area 
where your fall occurred? A. O.K. Just about right about here— 
because it was partly on the sidewalk and partly on the grass. I 
think—I don’t know-right here. 

THE COURT: Now would you trace your route where you 
came out from the doorway with broken lines? 

THE WITNESS: Well I came out like this and there were 
bushes right about here and you have to go around them—you can’t 
come out directly here because there is too much shrubbery right 
there, so you have to come out a little on the sidewalk and then 
right down. : 

THE COURT: Bearing in mind there is a sidewalk there, did 
you come out on the sidewalk or walk on the sidewalk or not? 

THE WITNESS: You come out the sides, sir— 

THE COURT: I know generally what you do but what did 
you do— 

THE WITNESS: There is a sidewalk going here and there is a 
sidewalk going here. 
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THE COURT: There is one marked on the diagram [142] — 
now I am not speaking about your general procedure— 

THE WITNESS: You have to come out the sidewalk—yes. 

THE COURT: All right. 

THE WITNESS: And then you have to go around, because this 
is a big shrubbery here and, you know, so I just came up as far as 
the shrubbery was and then I came over just like this and cut down. 

THE COURT: I see. 

THE WITNESS: To the best of my knowledge. 

THE COURT: All right. 

BY MR. GREGG: 

Q. So you could distinguish the sidewalk could you, notwith- 
standing the snow—I say you could distinguish the sidewalks? A. 
Yes—well you could see that it was a sidewalk, yes. 

THE COURT: Were there sidewalks on both sides or only one 
side? 

THE WITNESS: There is sidewalks like this— 

THE COURT: On both sides? 

THE WITNESS: Yes. 

[143] THE COURT: Two sidewalks? 

THE WITNESS: Yes. 

THE COURT: I see—very well. 

BY MR. GREGG: 

Q. Was there any snow in the grass area in the yard part of 
the backyard? A. Yes, there was. 

Q. Approximately how deep was it? A. Well it was a little 
past the ankle I would think, as far as 1 remember. 

Q. How deep would that be approximately in terms of inches, 
to the best of your recollection? A. Sir, I don’t know. I know it 
was past my ankles, but I don’t know-I never judged it. 

Q. Well could you give us some estimation. Could you give us 
an estimate in terms of inches what past your ankles would be? A. 
I imagine about five or six inches, I don’t know. 
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Q. That would be your best estimate as to the depth of this 
snow on the grass portion of the backyard? [144] A. Yes—I 
imagine so—I don’t know. 

Q. You walked through this snow on the grass portion of the 
backyard, did you not—as you cut across the yard? A. Yes, sir. 

Q. And were you able to see where you were going as you 
were cutting across the yard? A. Oh yes—yes, sir. 

Q. So that you could see whatever conditions existed there? 
A. I saw there was snow—yes, sir. 

Q. And did you have any difficulty walking across the grass? 
A. No, sir—like I say, I made a trail of my own in fresh snow. 

Q. You mentioned some automobiles that were parked illegally 
in the yard? A. Yes. 

Q. How close were those automobiles to you at the point 
where your fall occurred? A. I didn’t understand you. 

Q. How close were the cars to you at the time you fell? A. 
Well, [145] they were parked at the side of the sidewalk and I was 
on the sidewalk. 

Q. Well would that be within two or three feet of where you 
were walking? A. I imagine so—maybe a little more. 

Q. They were parked—these cars were not parked in the park- 
ing lot itself? A. No, sir. 

Q. How close to the parking lot were you at the time that you 
fell? A. Well, the sidewalk that I fell on is right at the parking lot. 

Q. Is there a curb there? A. Yes, there is, sir. 

Q. And did you fall over the curb? A. Yes, sir. No—no. It is 
just like— 

THE COURT: Well, think before you answer, would you? 

THE WITNESS: It is just like, it is not like a curb like you 
would call a curb on a street, it isn’t like that, but it is just an up- 
rising in the concrete on this side, coming up from the sides—it is 
just a little added thing—it is [146] not a curb like you find on the 
street, in other words. 


BY MR. GREGG: 

Q. Well there was a curb around this parking lot? A. Yes, 
there is. 

Q. And were you close to the parking lot at the time of your 
fall? A. Yes, sir. 

Q. Did you trip over the curb at the parking lot? A. No, sir. 

Q. Were you near the curb at the parking lot at the time of 
your fall? A. Well I guess I was—yes, because it was close to that. 

Q. Now you said that you were partially on the grass and that 
would be the grass-area closest to the trash cans, is that right? A. 
Yes, sir. 

Q. And partially on the sidewalk when you fell? A. Yes, sir. 

Q. Do you know which foot was on the sidewalk or which 
foot was on the grass? A. No, sir—I don’t know. 

[147] Q. Do you know which foot slipped, which foot caused 
you to fall? A. No, I don’t. 

Q. Do you know whether your shoes gathered an accumula- 
tion of snow or ice or something of that nature, as you were walk- 
ing across the yard? A. Oh—I don’t know. I don’t know. 

Q. Were you looking where you were going before your fall 
occurred? A. Yes I was, sir. 

Q. What did you see? A. I saw snow. 

Q. Were you paying attention to what you were doing? A. I 
knew what I was doing. 

Q. Did you adjust your steps so as to accommodate your walk- 
ing to the conditions that you observed? A. Yes. 

Q. Were you walking quickly or slowly? A. Well I don’t 
know how to answer that because I don’t remember. 

THE COURT: If you don’t remember you can’t answer. 
Don’t guess. 

[148] BY MR. GREGG: 
Q. It wasn’t dark out there in that yard at the time, was it? 
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A. Sir, it was nine o’clock, but it wasn’t dark that I couldn’t see 
where I was going, no. 

Q. Now these shoes that you were wearing, you have called 
them loafers—weren’t they more like house slippers rather than 
loafers? A. No, sir—I used them as house slippers. 

Q. Do you recall an occasion, Mrs. Yee, when your deposition 
was taken in our office? A. Yes, sir. 

Q. In July of 1965? A. Yes, sir. 

Q. I call your attention to page 15 of that deposition. Do you 
recall the following questions having been asked of you, and your 
having given the following answers: : 

“Now what kind of shoes did you have on this night? 
A. House slippers. 

Q. And what were they made of? A. I don’t 
know what house slippers are made of—regular, 
like ballerina shoes. 


[148] Q. Were they made of leather or cloth 
or both? A. I imagine both of them” 


Do you recall those questions and those answers, Mrs. Yee? A. I 
imagine I said that—yes. 

Q. Does that refresh your recollection as to the type of shoes 
you were wearing at the time of the accident? A. I said I used bal- 
lerinas as house shoes, but I wore them out on the street. 

Q. Now did you or did you not fall on the curbing, near the 
sidewalk? A. Sir, I was on the sidewalk when I—when my feet 
left me. How I landed, I don’t know. I don’t know what part was | 
on the sidewalk and what part was on the grass. 

Q. Do you recall your having said this in your deposition on 
page 13: 

“It is when it gets into that area and there is a circle, 
that goes around like a circle, and that was where I 
fell, and actually and I actually think I fell on the 
curbing because I don’t think I could have knocked 
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my senses on a plain old [148A] sidewalk. But there 
is a curb on that sidewalk.” 


A. Yes, I think I said that. That sounds like the way I talk. 

Q. And was that true. Was that true, Madam? A. Yes. 

MR. GREGG: I have no further questions. 

MR. ZEIGER: No questions. 

THE COURT: I have some questions for you, Madam. When 
you fell were your feet on the sidewalk or on the grass or on the 
curbing? 

THE WITNESS: Sir, I was on the sidewalk when I fell but it 
seems to me, I didn’t—I know I fell and I hit my head on the con- 
crete. I don’t know what part of me was on the grass or what part 
of me was on the concrete. 

THE COURT: When you fell you don’t know where your feet 
were? 

THE WITNESS: That’s right. 


THE COURT: You don’t know exactly where they were. 

THE WITNESS: No-I was headed towards— 

THE COURT: I want to know where your feet were at the 
time. 


[149B] THE WITNESS: I don’t know just to tell you the 
truth. 

THE COURT: You don’t know where; all right. How did you 
know where to go if you had never been out there before? 

THE WITNESS: The janitor had told me. 

THE COURT: I see and he had given you instructions about 
where to place your garbage after you got that letter? 

THE WITNESS: Yes. 

THE COURT: And you were following those instructions? 

THE WITNESS: Yes, sir. 

THE COURT: Now what was the condition of the sidewalk 
where you were walking some of the time—is that not right? 


THE WITNESS: Yes. 

THE COURT: The condition of the left sidewalk? 

THE WITNESS: Well I wasn’t using none of these before that 
time— 

THE COURT: No-I want to know the condition that night. 

THE WITNESS: What? 

THE COURT: Had the snow been removed or whatever was 
there? 

THE WITNESS: No it had not. | 

[150] THE COURT: Had any sand or ashes or anything been 
put down? 

THE WITNESS: No—no. 

THE COURT: Was it raining when you went out? 

THE WITNESS: No. 

THE COURT: Was it sleeting when you went out there? 

THE WITNESS: No. 

THE COURT: Was it snowing when you went out there? 

THE WITNESS: No. 

THE COURT: How large a package was this you were holding? 

THE WITNESS: It was just a little paper bag, you know, of 
garbage. 

THE COURT: No I don’t know-that is the reason I am ask- 
ing you, Madam. 

THE WITNESS: Well garbage from the table, scraps from the 
table. 

THE COURT: Well was it a bag of, let us say, did you have to 
carry it with two hands? 

THE WITNESS: No-—oh no, no, no. No. 
THE COURT: You could carry it with one hand or [151] on | 
your arm? 

THE WITNESS: Oh yes. Yes. 

THE COURT: Could you indicate the size of it approximately, 
with your hands? 
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THE WITNESS: Well just a paper bag, I imagine about this 
big—you know—just the normal paper bag. 

THE COURT: Could you stipulate gentlemen, that she indi- 
cated a bag about six inches wide and a foot high—I think that is 
what she indicated. 

THE WITNESS: Yes. 

THE COURT: Is that correct? Could you stipulate to that, 
gentlemen? 

MR. ZEIGER: Yes, sir. 

MR. GREGG: Yes. 

THE WITNESS: Probably a peck—a peck bag. 

THE COURT: Peck? 

THE WITNESS: Probably a peck bag. 

THE COURT: And you received this letter on the 17th of 
December from the agent and did you then separate your trash— 

THE WITNESS: Yes. 

THE COURT: From your garbage? 

[152] THE WITNESS: Yes. 

THE COURT: And you had not been out there since then to 
deposit the garbage? 

THE WITNESS: No. 

THE COURT: Who did deposit the garbage? 

THE WITNESS: My boys. 

THE COURT: Your boys—you say when you fell you were 
partly on the’ sidewalk and partly on the line of that grass covered 
with snow? 

THE WITNESS: Yes. 

THE COURT: Why didn’t you stick right on the sidewalk— 
why did you walk partly on the grass, where the grass is? 

THE WITNESS: Well, sir—I was on the sidewalk. 

THE COURT: Well, can you answer that question? 
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THE WITNESS: I was on the sidewalk when I slipped and fell. 
I don’t know how-I understood that my body landed part on the 
grass there and the— 

THE COURT: I didn’t ask you where you landed. I asked 
you where your feet were when you fell. I thought you said partly 
on the grass and partly on the sidewalk. 

THE WITNESS: No, my feet were on the sidewalk. When I 
landed I understood— 

[153] THE COURT: I didn’t ask where you landed. 

THE WITNESS: Well I am sorry. I was on the sidewalk. 

THE COURT: You could see the sidewalk through the snow 
and ice? 

THE WITNESS: No-—no. 

THE COURT: How did you know where the sidewalk was 
then, if you could not? 

THE WITNESS: Because it was trampled. I knew it was the 
sidewalk—there was a kind of step down from the grass to the side- 
walk you know, due to the snow. 

THE COURT: It was above the level of the grass, is that it, 
the snow? 

THE WITNESS: Yes. 

THE COURT: The snow made it above the level of the grass? 

THE WITNESS: Yes. 

THE COURT: And there were tracks there? 

THE WITNESS: Yes. It was packed. | 

THE COURT: Does this sidewalk go beyond and across through | 
that grass part into the parking area there? 

THE WITNESS: Yes. 

[154] THE COURT: You know that, do you? 

THE WITNESS: Yes. 

THE COURT: The sidewalk follows into the parking lot area? — 

THE WITNESS: Yes. | 


THE COURT: And into it? 

THE WITNESS: Yes. 

THE COURT: Didn’t you say there was a curb there to pre- 
vent the cars from coming through? 

THE WITNESS: Yes—there is a curb there—they have a curb 
around the yard, yes. 

THE COURT: How does the sidewalk—is there a step up from 
the sidewalk? 

THE WITNESS: Yes. 

THE COURT: And the sidewalk goes out into the parking 
area? 

THE WITNESS: Yes. 

THE COURT: Well then that diagram is not correct, is that it? 

THE WITNESS: Well it—it is not a good picture, no, of that 
area. 

THE COURT: It is incomplete, is that correct? 

[155] THE WITNESS: It is not a good picture of it. 

THE COURT: It is incomplete? 

THE WITNESS: Yes. 

THE COURT: Because it does not show the sidewalk going 
into the parking area? 

THE WITNESS: Well it says “tenant parking”—it has the side- 
walks going up to the end there. 

THE COURT: Well that is what I am talking about. Does it 
go beyond the end of the grass part? 

THE WITNESS: Yes. 

THE COURT: The sidewalk itself? 

THE WITNESS: It goes right to the parking and it is one step 
down from the parking, from the sidewalk, to the parking. 

THE COURT: And then does the sidewalk continue? 

THE WITNESS: No, it is just the parking area. 

THE COURT: That is all I have. 
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MR. ZEIGER: I have no further questions. 
MR. GREGG: I have a few more questions, Your Honor. 
BY MR. GREGG: 

Q. Mrs. Yee, was this sidewalk completely covered with ice 
and snow? [156] A. Sir, I don’t have the least idea. I was only 
on this sidewalk one time and I fell that time. 

Q. But there were portions of that sidewalk at least that did 
not have a covering of ice or snow, is that not right? A. I can 
speculate and say yes—I wouldn’t really know. I can guess. 

THE COURT: Just give us your best recollection and do not 
guess. I have told you that time and again. 

THE WITNESS: Well I don’t know. I will just be honest with | 
him. 

BY MR. GREGG: 
Q. You didn’t—well, I call attention to the deposition again, 
page 10, and ask if you recall these questions being asked of you 
and giving these answers: 

“Did you see any concrete on that walk the night you 
fell—January 1, 19642 A. Oh, yes. 
Q. So portions of that sidewalk were not 

covered with snow? A. Yes, in fact the one I 

started walking on was not.” 
[157] Do you recall that question? A. Well the one I started 
walking on was at the janitor’s—and it had been cleaned a little— 
they had come to the steps to the basement. 

Q. Did you see this condition on the sidewalk before you fell? | 
A. Yes. I knew it was snow, out there. 

Q. I call attention again to page 18 of your deposition: 

“Q. Did you see this hard packed snow before 
you fell? A. I wasn’t paying that much attention 
to it.” 
Do you recall that question and that answer? A. I thought you 
meant was I aware of—that that was snow there, and I say yes I was. 
was. 
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Q. Well the question now is, did you see the snow before your 
fall-the hard packed snow that you have described on the side- 
walk? A. I didn’t see at the time but I know there was snow. 

Q. You didn’t see it at the time—meaning at the time of the 
accident? [158] A. Yes. 

MR. GREGG: I have no further questions. 

THE COURT: Have you been out there in that part of the 
property since this fall? 

THE WITNESS: Yes-—I had lived there two years and I was 
back after that. 

THE COURT: Well then, you have been out there in the back 
part and looked at it? 

THE WITNESS: Yes. 

THE COURT: But you had never been out there before that 
time? 

THE WITNESS: No—no. I never had. 

THE COURT: And you lived there since the October? 

THE WITNESS: Yes. 

THE COURT: Do you have any further questions, gentlemen? 

MR. GREGG: No, sir. 

MR. ZEIGER: No, sir. 

THE COURT: Step down. 

(Whereupon, the witness was excused) 

THE COURT: Call your next witness. 

MR. ZEIGER: Call Mrs. Lynch. 

[159] MR. GREGG: May we approach the Bench? 

THE COURT: Yes. 

(BENCH CONFERENCE): 

MR. GREGG: Your Honor, the pretrial order in this case stated 
that under stipulations “the parties agree to file with the Clerk of 
the Court and to mutually exchange on or before May 31, 1967 lists 
of names and’ addresses of all witnesses known to them other than 
listed herein”. 
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THE COURT: And Mrs. Lynch is not listed therein—is that 
your point? 

MR. GREGG: That is right. 

MR. ZEIGER: Well Mrs. Lynch is mentioned in the deposition 
and the interrogatories. 

THE COURT: Why didn’t you follow your agreed procedure 
under these stipulations? Why didn’t you.do what you agreed to 
do? 

MR. REGES: Could I answer that for Mr. Zeiger? 

THE COURT: I think you had better. 

MR. REGES: You will find in the depositions that any wit- 
nesses we are going-<o~call have been either by interrogatory or 
deposition furnished to the defense. 

[160] THE COURT: What are you reading from? 

MR. REGES: I am not reading from anything, Your Honor. 

THE COURT: Where is that stipulation made? 

MR. REGES: It is not made. I am making the representa- 
tion that by virtue of interrogatories and depositions supplied to 
the defense, the names of the witnesses we were going to call have 
heretofore been furnished to them. Therefore there is no surprise 
element here. Secondly, if I am not mistaken Mr. Gregg, I don’t 
think you have ever supplied a list of your witnesses to us. 

MR. GREGG: My list of witnesses is in the pretrial order and 
they were listed. My witnesses were listed there. 

THE COURT: Well where is the provision that you rely on, 
Mr. Gregg? 

MR. GREGG: This is the second paragraph, Your Honor. 

THE COURT: This one? 

MR. GREGG: Yes, sir. I have no objection to the doctors, 


because I know that doctors, and it is understood, that doctors will 


be called and I had no objection to the son, because I thought that 


with this relationship situation it would be permissible, [161] but I | 
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do object to third parties coming in as witnesses other than those 
listed. 

THE COURT: When you were preparing this case for trial Mr. 
Zeiger, didn’t you read the pretrial order? 

MR. REGES: Well, if I may answer that too, Your Honor, my 
brother, George B. Reges, was attorney in this case from the very 
beginning and I myself am working mostly out of New York City. 
My brother George this Spring, shortly before the pretrial was called, 
suffered a mental breakdown and is presently in the Veteran’s 
hospital. I pretried this case, totally cold to any of the facts, and 
Mr. Zeiger has picked it up since then, totally cold, within the last 
two weeks. Now, all I can say to the Court is that if there was a 
witness here never mentioned to the defense, I would agree that it 
does constitute surprise, but by virtue of their own interrogatories, 
my brother supplied them with these names of these people who are 
about to be called, so he has known of them for several years. 

THE COURT: What is that you say? 

MR. ZEIGER: They were mentioned in the depositions and I 
discussed it with Mr. Gregg. 

{162] MR. GREGG: Yes. 

THE COURT: Discussed it to the extent of telling him you 
were going to call Mrs. Lynch as a witness? 

MR. ZEIGER: Yes, sir. Yes—I sent him a letter. 

THE COURT: Oh well then, I think I will have to let the wit- 
ness take the stand in that situation. 

MR. GREGG: Well this discussion was within the last two 
weeks, Your Honor. 

THE COURT: Well— 

MR. GREGG: And it gave me no opportunity to interview 
them or to inform my client that there were witnesses other than 
those listed in the pretrial order—I had reported to my clients on 
the basis of the pretrial order and they had evaluated it and my 
clients had adopted positions based upon the pretrial order. 
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THE COURT: Was it just within the last two weeks? 

MR. ZEIGER: May I get the date, Your Honor? I gave him 
the list on September 27—the list of possible witnesses. 

THE COURT: List of witnesses—it does not include Mrs. Lynch 
does it? 

MR. ZEIGER: Yes, it does. 

[163] THE COURT: Oh-it does? 

MR. ZEIGER: I sent him this on September 27 last, that is 
within two weeks Your Honor. 

THE COURT: I had no opportunity in the intervening time to 
interview them or— 


THE COURT: You should have made that point before we 
started this trial if he listed his witnesses and included this Mrs. 
Lynch in the list. If you didn’t have sufficient time you could have 
made representations to the Court that the list was submitted too ! 
late to make inquiry. I think it is too late to do that now. 


MR. GREGG: Well, we discussed it but that list is not in the 
file and— p 

THE COURT: Ohit is not? Why haven’t you filed that list of 
witnesses? 

MR. ZEIGER: We filed it. 

MR. REGES: It is in the file, Your Honor. 

THE COURT: I do not see it. 

MR. REGES: The original was sent to the Clerk, I mean. 

MR. GREGG: I think he sent me the original. 

THE COURT: I do not see it in here. 

MR. ZEIGER: I sent one to the Clerk, Your Honor. 

[164] THE COURT: Well, it is not in here. 

MR. GREGG: It was not sent out till September 27 in any 
event, Your Honor, and that is considerably beyond the period re- 
quired by the pretrial order. 

THE COURT: Well—actually you received it? 


MR. GREGG: 
THE COURT: 
MR. GREGG: 
THE COURT: 
MR. GREGG: 
the point that I would have no objection to witnesses within the 
family or to medical witnesses. 

THE COURT: 
MR. GREGG: 
THE COURT: 
MR. GREGG: 
THE COURT: 
MR. ZEIGER: 


Yes, sir. 

You received it on the 27th of September? 
Well—the 28th. 

28th—just about two weeks before today. 
Yes, sir. We discussed this question and I raised 


But you say you objected to this one? 

Yes, sir. 

At the time? 

As far as I can recall. 

Well now— 

Well I think to refresh his recollection, he said 


if they were in the deposition and interrogatories, he said “I guess I 
am stuck with them”—that was his answer or I wouldn’t have called 
them. 

THE COURT: Mr. Gregg, you have had notice for two weeks. 

[165] MR. GREGG: Yes, sir. 

THE COURT: And even if it was not within the time period 
prescribed in the pretrial order, I think that it was your obligation, 
if you objected to the testimony of any of these witnesses, on the 
ground that you could not interview them, and find out what they 
would testify to, within that time and the time the case might be 
called, I think it was your duty when the case was called to make 
application for a continuance for that purpose. I overrule your ob- 
jection. 

MR. REGES: Thank you, Judge. 

THE COURT: But that is no way to try lawsuits. 

(END OF BENCH CONFERENCE). 

THE COURT: Proceed to call your next witness. 

Whereupon 
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BETTY LYNCH 


was called as a witness for the plaintiff and, having been first duly 
sworm, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 
BY MR. ZEIGER: 


[166] Q. Would you state your full name please? A. Betty 
Lynch. 
Q. And your address? A. 205 Huron Drive, Oxon Hill, Mary- | 


land. 

Q. Mrs. Lynch, back in 1963 and 1964 where did you live? A. 
At 1112 Savannah Street, I think it was apartment one—I am not 
sure of the number. 

Q. And when did you move to 1112 Savannah Street, South- 
east? A. At the end of February. 

Q. In February? A. Yes, sir. 

Q. So you were there during the months of December 1963 
and January 1964? A. Yes, I was. 

Q. Calling your attention to the night of January Ist, 1964, 
do you recall anything unusual happening that night? A. Concern- 
ing Mrs. Yee—yes. Her son had come to our door and asked if she 
was in my apartment— 

THE COURT: Would you speak up and don’t be afraid. Sit 
back in your chair. There is nothing to be afraid of, Madam. [167] 
Speak up so that we can all hear. 

THE WITNESS: Well her son came to our door and asked if 
Mrs. Yee was there, she came in frequent, and we said no, we didn’t | 
know where she was. So he went on home and I didn’t think no 
more about it. About half an hour later he said he wanted me to 
come over to see Mrs. Yee and she was on the couch and she had 
fallen. I went in and she looked kind of stunned and dazed and 
they didn’t—well none of us knew what to do, so I went over and 
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called the rescue squad because I guess for the District that is what 
you call, and a gentleman came and took her in the ambulance and 
I rode to the hospital with her and she was half conscious, and then 
I stayed in the ‘hall with her until my husband and I went home, and 
then her son stayed with her. 

Q. Now, Mrs. Lynch—while you lived there did you have occa- 
sion to dispose of the garbage from your own house? A. Yes—daily. 

Q. Where did you dispose of that garbage? A. Well, when 
we first moved in the building you put the trash in the trash down in 
the basement, with the garbage, together, they had the trash and gar- 
bage together [168] down there, and then after a while the roaches 
and bugs got so bad they asked us to put the garbage outside, and the 
trash downstairs, so we started doing that. 

Q. Now I will ask you if you will step over to this board and 
I want you to take a few minutes and familiarize yourself with this 
drawing we have here. This represents the property line involved 
and this is 1112 Savannah Street and this is 1110 Savannah—now, 
what route would you have taken—this is the front of the building 
and this is Savannah Street, and this is the rear—does this look 
familiar to you? A. Yes. 

Q. From this could you testify intelligently as to how you 
would proceed to put away the garbage? A. Yes. 

Q. If you will, point out to the Court and to the ladies and 
gentlemen of the Jury, exactly what route you would have taken to 
the garbage area— 

THE COURT: I sustain objection to that. It is not the route 
she would have taken—it was the route she did take. Do you want 
that? 

BY MR. ZEIGER: 

Q. What route did you take when you went from [169] your 
apartment house to dispose of the garbage? 

THE COURT: You don’t object to that, do you? 
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MR. GREGG: No, Your Honor. 

THE WITNESS: Usually we proceeded—the stairs to the base- 
ment were in the front of the building and usually we would go down 
these and through the basement and usually if it was—if the lot was 
full, we would cut across—well, we would cut across the back—is this 
the sidewalk? 

THE COURT: Oh-—please orient her as to what those things 


BY MR. ZEIGER: 

Q. This represents the sidewalk going to the parking area. A. 
I don’t think there was 2 sidewalk on this side. There was on this 
side, but when the weather was good we would cut across this way 
and around the sidewalk, but if it was muddy and I didn’t want to 
get real bad I would cut down the paved-parking lot and across the 
bottom behind the cars. 

THE COURT: Where was the paved-parking lot? 

THE WITNESS: The whole back of the parking was paved— 
was tarred. 

[170] THE COURT: And you would go directly back there— 
would you tell us with the pointer where you went? 

THE WITNESS: Well if the weather was good I would go 
straight across the grass, and if it was not I would walk along, it was 
like a curbing here, and then cut across the parking lot. 

THE COURT: You mean make a right angle? 

THE WITNESS: Yes, sir. 

THE COURT: I see. 

MR. ZEIGER: All right—thank you. 

THE COURT: Had you seen others deposit their garbage there? 

THE WITNESS: Yes, sir. 

THE COURT: What route did they take? 

THE WITNESS: Well most of the people in our building went 
the way I did and the people in the other building of course, went 
down the sidewalk. 


THE COURT: I see. 

BY MR. ZEIGER: 

Q. On the night of January 1, 1964, the night in question here, 
did you have'occasion to know the condition of that sidewalk? [171] 
A. Well— 

THE COURT: You mean on the left of the board as we face 
it? 

MR. ZEIGER: On the left. 

THE WITNESS: Well if I remember correctly, that night we 
went to the store and I think it was the 711 because the rest of them 
are closed, and we came back and while my son and I had our boots 
and heavy coats on we took the trash downstairs and the garbage 
down outside and we went down the back stairs and we went across 
the grass just because we like to walk in the snow, I guess, and 
emptied the garbage and then came back. 

Q. And what was the condition of that sidewalk that night? 
A. Well it was really icy—underneath. It was real slippery and one 
reason we walked on the grass of course, the ground, rather than the 
sidewalk is because it was the icy condition of the sidewalk there. 

Q. You say there was ice and snow on the sidewalk? A. Yes. 

Q. Is that correct? A. Yes, sir. 

[172] Q. Did you notice how many inches of snow or ice 
there was on the sidewalk? A. Oh I imagine three or four at least. 

Q. Three or four? A. Yes. 

MR. ZEIGER: I have no further questions. 

THE WITNESS: It was kind of packed. It is hard to tell. 

MR. ZEIGER: No further questions. 


CROSS EXAMINATION 
BY MR. GREGG: 
Q. Do you remember what the weather conditions were on that 
day, during the daytime, of January 1, 19642 A. I believe it was 
kind of raining and sleeting—and then it turned into snow. 
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Q. And were those the conditions that existed during the 
whole day—throughout the day? A. I believe so. 

Q. And do you know approximately when that ceased or when 
the weather broke or it stopped raining or sleeting or snowing? A. 
No-I don’t. 

[173] Q. Approximately at what time was it that you were 
out in the garbage can area? A. I'd say probably around seven 
thirty or eight—I imagine. 

Q. Was it dark at that time? A. Oh yes. 

Q. And was it—was there any precipation at that time? A. It 
seems to me it was kind of sleeting and it wasn’t snowitss: seal bad. 
Q. Was it cold at that time? A. Yes—very. <% 

Q. Approximately at what time did you come back from the 
7112 A. Oh well it must have been about half an hour, before we 
went out—oh well I guess less than that—let’s see, maybe, it must 
have about 15 minutes, because we didn’t take our coats off but we 
took the stuff out of the bags and then gathered the trash up and 
went out, so I would say about 15 minutes. 

Q. What were the lighting conditions out there in the back? 
[174] A. Well if I remember correctly, there was two flood lights 
in the back—one on each building. 

Q. Yes? A. And they more or less were focused on the park- 
ing lot and the one sidewalk, because I know the reason I remember 
it didn’t go to this side which would be about 1112 because, some- 
times when there wasn’t much parking left, people—ourselves in- 
cluded—would park up on the grass and there it wasn’t lit very well. 

Q. But going out on the left you say it was lighted with a spot- 
light? A. Yes. 

Q. So that you could see the conditions that existed, couldn’t 
you, on the sidewalk? A. Fairly well—almost all the way back there, 
out the back. 

MR. GREGG: I have no further questions. 
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MR. ZEIGER: Just one or two more questions. 


REDIRECT EXAMINATION 


BY MR. ZEIGER: 

Q. Mrs. Lynch about this time of January 1, or between De- 
cember 25 and January 1, did you have occasion to contact the 
rental office at all? [175] A. Yes—I called the rental office. As 
you come up there in the entranceway—we lived at the first apart- 
ment, and everyone who came into the building walked past our 
door, to either go upstairs or on the floor, and well, when it was so 
wet, the floors were tile and they got real slippery and I called the 
rental office and asked them if they would have the janitor clean 
the halls and the sidewalk because I was afraid somebody would slip 
and fall— 


MR. GREGG: Objection, Your Honor. 
THE COURT: I sustain the objection. I don’t see that this has 


any relevance at all to this case. The lady did not fall on the floor 
of the apartment house, according to her testimony- 

MR. ZEIGER: Her testimony here, Your Honor, as I under- 
stand it is that she complained about the halls and the sidewalk. 

THE WITNESS: Well— 

MR. ZEIGER: Just a minute—the sidewalk too— 

MR. GREGG: I object. 

THE COURT: The sidewalk? 

THE WITNESS: Yes, because you see they were tracking [176] 
the snow in from the sidewalks and into the stairs and into the hall. 

THE COURT: This is the entrance of the building? 

THE WITNESS: Yes, sir. 

THE COURT: Did you complain of the sidewalk in the rear of 
the building? 

THE WITNESS: Well all of them was bad. 

THE COURT: You complained of all of them? 
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THE WITNESS: Particularly the front, but they were all bad. 

THE COURT: Overruled, under the circumstances. 

MR. GREGG: When did she say this occurred? 

BY MR. ZEIGER: 

Q. When did that occur? A. That was the day or two before. 

Q. A day or two before the first? A. Yes. 

Q. And after you called were the sidewalks cleaned? A. No 
they weren’t—and the hall wasn’t cleaned up either. 

MR. ZEIGER: I have no further questions. 

[177] THE COURT: What was the condition of the sidewalk 
in the rear of the building as described, Madam, at the time this ac- 
cident occurred? 

THE WITNESS: Well it was mostly ice from people walking 
over it, and then, well it just got continuously worse because, as I 
say, it was, the ice was getting packed down more so it got slippery. 

THE COURT: Did they put any ashes or sand on it? 

THE WITNESS: No, sir. 

THE COURT: Had it been cleaned? 

THE WITNESS: No-—not to my knowledge. 

THE COURT: Could you see where it had been cleaned? 

THE WITNESS: No-it didn’t look like it had—like they had 
ever pushed it to the side. 

THE COURT: And that is on the night that Mrs. Yee fell—that 
is the condition that night? 

THE WITNESS: Yes, sir. 

THE COURT: Step down—you are finally excused Madam, and 
you may go if you care to, or you may sit in the courtroom if you 
care to. ; 

(Whereupon the witness was excused). 

MR. ZEIGER: Call Mrs. Miller. 

[178] THE COURT: Counsel will file a copy of that list of 
witnesses that you did not file before—will you do that? 


MR. ZEIGER: I will file another copy, Your Honor. 

THE COURT: Which apparently you did not file. You may 
have put it in the mail but it is not in the file. 

MR. ZEIGER: I will. 

THE COURT: Allright. Mr. Gregg, I understand, says he got 
the original. 

MR. ZEIGER: All right. 

THE COURT: Which would normally be filed in Court, is that 
correct, Mr. Gregg? 

MR. GREGG: Yes, Your Honor. 
Whereupon 


MARY McDANIEL MILLER 


was called as a witness for the plaintiff and, having been first duly 
sworn, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 


BY MR. ZEIGER: 

Q. Mrs. Miller, would you please state your full name and 
address? A. Mary McDaniel Miller—4363 Nicholls Avenue, South- 
west. 

[179] Q. And where were you living in December 1963 and 
January 19642 A. 1110 Savannah Street, Southeast, Washington. 

Q. 1110 Savannah Street, Southeast, Washington? A. Yes, 
sir. 


Q. And was your apartment in the front of that building or in 
the rear of the building? A. It was—it went all the way across from 
the front to the back. It was a middle apartment. 

THE COURT: It was what? 

THE WITNESS: It was a middle apartment—it wasn’t an end 
apartment. 


BY MR. ZEIGER: 

Q. Did you have a window overlooking the front? A. Yes, sir. 

Q»® Did you have a window overlooking the back? A. Yes, sir. 

Q. Isee. Would you be familiar with the condition of the side- 
walk— 

THE COURT: Not what she would be familiar with. Was she 
familiar with it? 

BY MR. ZEIGER: 

Q. Were you familiar with the condition of [180] the sidewalk 
on January 1, 1964, and I am now talking about the sidewalk on 
the left of that diagram? A. Yes, sir. 

Q. How would you have been familiar with it? A. Because I 
could see it from my living room window. 

Q. From your living room window—what was the condition of 
that sidewalk? A. It was covered with snow and ice. 

Q. With snow and ice—about how long had it been covered 
with snow and ice? A. From the time it started snowing. 

Q. From the time it started snowing— 

THE COURT: On what date—was that the previous day? 

THE WITNESS: Well, I wouldn’t know that exactly. 

THE COURT: Well, when you said it was covered since the 
time it started snowing, did you mean it started snowing that day? 

THE WITNESS: Well, I think it snowed all that night. 

THE COURT: Well, do you mean that was the time—would 
you be more specific? Had it been cleaned the day before? 

[181] THE WITNESS: No. 

THE COURT: All right. 

BY MR. ZEIGER: 

Q. It had not been cleaned the day before? A. No. 

Q. Had it been cleaned the day before that? A. No, sir. 

THE COURT: There was snow that had been there for several 
days before this accident then? 


THE WITNESS: Yes, sir. 
BY MR. ZEIGER: 
Q. Did. you ever see any ashes or any abrasive materials 
sprinkled on that sidewalk at all? A. No, sir. 
MR. ZEIGER: I have no further questions. 


CROSS EXAMINATION 


BY MR. GREGG: 

Q. Mrs. Miller, when you said that it had snowed that night 
before, did you mean during the night before January 1, 1964. A. 
Yes, sir. 

Q. And it snowed throughout the day of January 1, [182] 
1964? A. Yes, sir. I believe so. 

Q. And were you able to distinguish between the snow on the 
sidewalk that had existed on that day from the snow that had fallen 
at some time previously? A. Yes, sir. 

Q. How did you do that? A. I could see it from my window. 
{ mean I was up on the third floor and it is very clear out there. 

Q. From that distance you could see the snow that had fallen 
on January Ist as distinguished from the snow that had fallen pre- 
viously? A. Yes, sir. 

Q. How could you do that? A. Well I mean the snow was 
there—there was nothing on it or anything. It was there and the 
snow that had fallen on there, I mean, the sidewalks hadn’t been 
cleared yet. 

Q. But it was snowing on January Ist, was it not? A. Right. 

Q. And it snowed two nights before? A. Yes, sir. 

Q. And you were able to distinguish that freshly [183] fallen 
snow as you say from your room, as distinguished from snow that 
had previously fallen on some other occasion? A. I don’t think I 
can follow you. . 

Q. You were able to tell from your third floor room window 
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on January 1, 1964, of the snow in the backyard on the sidewalk 
what was snow that had fallen on that day as distinguished from 
snow that had fallen on some other occasion? A. Well the latter 
snow covered the first snow. 

Q. That is what I mean—it did, did it not? A. That’s right. 

Q. So that all you know was that snow was there, you could 
only see the snow that had occurred on January Ist? A. Right. 

Q. What makes you remember January 1, 1964? A. Well it is 
a holiday. I think most people remember the holidays and to me, 
snow is beautiful, and I often looked out at the snow. 

Q. Well why do you remember January 1, 1964 as compared 
for example with January 1, 19632 A. I don’t think there is much 
difference. 


Q. Do you know what the conditions were, the [184] weather 
conditions, on January 1, 1963? A. No, I don’t. 
Q. Do you know what the weather conditions were on January 


1, 19652 A. No, I don’t. 

Q. Nineteen sixty six? A. No, sir—I had have to think about 
that—it is this last year,—I couldn’t say. 

Q. Now when did you first talk to anybody about the weather 
conditions that existed on January 1, 1964, Mrs. Miller? A. I guess 
the following summer. 

Q. With whom did you talk on that occasion? A. No one 
specific—it was the first Christmas we were there—I remember that. 
That is why I remember. 

Q. It was your first Christmas in this apartment? A. That’s 
right. 

Q. Where did you live previously? A. Nicholls Avenue—where 
I reside now. 

Q. But you don’t remember what the weather conditions were 
on the first of January 1963? A. Yes. 

[185] Q. Oh—what was it? A. Snow. 
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Q. And on January 1, 1965? A. I don’t know. 
Q. And 1966? A. I don’t know. 
MR’ GREGG: I have no further questions. 


October 12, 1967 


[197] JOHN RADCLIFFE EWAN 


was called as a witness for the plaintiff, and having been first duly 
sworn, was examined by counsel and testified as follows: 


[198] DIRECT EXAMINATION 


BY MR. ZEIGER: 

Q. Dr. Ewan, would you please state your full name and ad- 
dress? A. I am Dr. John Radcliffe Ewan and my office is at 916 
Nineteenth Street, Northwest. 

Q. Dr. Ewan, do you know a Sarah Hively Yee? A. Yes, I 
do. 

Q. Now, Doctor, I notice you have what appear to be some 
papers, I assume pertaining to Mrs. Yee, and if there comes a time 
that you have to refer to those records to refresh your recollection, 
would you please so inform the Court. A. I shall. 

Q. Otherwise, I would rather you just testified directly from 
memory. A. I shall. 

Q. Did there come a time when you treated Mrs. Yee, Doctor? 
A. That is correct. 

Q. Would you tell His Honor and the ladies and gentlemen of 
the Jury, about the said treatment—give us in general what it was? 
[199] A. Mrs. Yee came to me shortly after the first of January 
1964, having had a fall the night before. Her story was that she had 
slipped on the ice and had suffered an injury to the back of her head, 
wrenching her neck and back. This rendered her unconscious. She 
evidently had a concussion—a severe concussion—and she was taken 
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to the Hadley Hospital that night. They took x-rays and examined 
her, and advised her to spend the night. However, for some reason or 
other I don’t believe she did spend the night. I think she went on 
home. But she was suffering greatly the next day and I had known 
her as a waitress. She worked at 1726 I Street, the Professional Coffee 
Shop where I have dined, I have taken lunch there for the past twenty 
one days and Jeanette had often waited on me at the establishment, 
so she felt free to come to me the next day and asked my opinion of 
this thing. After examining her and getting the history of it, I suggest- 
ed that she go to the Doctor’s Hospital to be admitted and have spec- 
ial studies done, and have a neurosurgeon’s opinion on the case. 


[200] Q. Thank you Doctor, and what type of pain is usually 
associated with the type of injury that Mrs. Yee described to you? 

MR. GREGG: I object, Your Honor. 

THE COURT: Yes. I think you can ask the doctor what pain 
she said she was suffering from and whether that is consistent, in his 
opinion, but— 

BY MR. ZEIGER: 

Q. Yes, doctor, would you describe for us the type of pain 
Mrs. Yee was experiencing at the time she saw you? A. She com- 
plained of headaches and also severe wrenching of the back and I 
believe her legs were giving her trouble at that time. 

Q. Is this pain, type of pain, consistent with the type of injury 
or fall that Mrs. Yee experienced? A. This would be—yes. 

Q. Did you at my request examine Mrs. Yee this morning? A. 
Yes, I did, sir. 

Q. Would you tell the ladies and gentlemen of the Jury and 
His Honor the result of such examination? [201] A. Physically, . 
Mrs. Yee has not changed appreciably over the last, over the course 
of the past three years. Her blood pressure was almost the same as 
it was when I examined her back in 1964. Examination of her eyes, 
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her reflexes, ‘in general the examination was the same as it was at the 
Doctor’s Hospital in 1964. 

Q. And Doctor, in your opinion, and with the disorders and 
the pain that you just described to us that you discovered this morn- 
ing, could they be the result of the fall that she had on January Ist, 
1964 for which you previously treated her? 

MR. GREGG: I object, Your Honor. 

THE COURT: I think you could ask him what his professional 
opinion is, as to whether or not her condition—such as it is—was 
proximately caused by the fall—his professional opinion; not whether 
it could happen. Is that the ground for your objection? 

MR. GREGG: Yes, sir. 

THE COURT: All right. 

BY MR. ZEIGER: 

Q. Doctor, in your professional opinion, could the symptoms 
that Mrs. Yee had this morning when you examined her, in your 
professionali opinion, could they have [202] come from the fall that 
she experienced on January 1, 1964? 

MR. GREGG: I object, Your Honor. 

THE COURT: Well, you have the same problem— 

MR. ZEIGER: I am sorry, Your Honor. 

THE COURT: Can’t you simply ask him if her condition is 
the proximate result of that fall, in his opinion? 

MR. ZEIGER: Thank you. 

THE COURT: Not whether :t could happen. 

MR. ZEIGER: Yes, sir. 

BY MR. ZEIGER: 

Q. In:your professional opinion, Doctor, are these symptoms 
today the proximate cause of the fall (sic) that she had on January 
1, 1964? A. I believe they are. (sic) 

Q. And Doctor, one last question—based on the medical his- 
tory—the presence, as you know it to be of the pain and suffer- 
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ing presently being experienced by Mrs. Yee, could that continue in 
the future and, if so, for how long in your professional opinion? 

MR. GREGG: Objection. 

THE COURT: Sustained. I am not going to tell you how to 
frame your [203] question again. 

MR. ZEIGER: I have no further questions. 

MR. GREGG: You have no further questions? 

THE COURT: You haven’t qualified him, Counsel. You 
haven’t asked him to tell me and the Jury about his education and 
experience. You have omitted asking him what her condition is to- 
day and so on. I don’t know. He said her condition was the same 
today as it was in January of 1964, but nobody knows what that 
is, as yet. 

MR. ZEIGER: Well I thought he described it—I am sorry. 

THE COURT: I didn’t quite get it that way. And what was 
she suffering from—don’t you want to ask that question? 

MR. ZEIGER: Yes. 

THE COURT: Was it concussion or a fracture or what was it? 
We don’t know. And don’t you want to qualify him so that the Jury 
may weigh and evaluate his testimony accordingly? 

MR. ZEIGER: Yes, thank you. 

THE COURT: There was no objection, but I think [204] you 
should do that. 

BY MR. ZEIGER: 

Q. Doctor, how long have you been a licensed physician in the 
District of Columbia? A. Since 1941. 

Q. Since 1941—and where did you go to medical school? A. 
The Jefferson Medical College at Philadelphia. 

Q. And are you a member of any professional associations or 
societies? A. I am a member of the American Medical Association— 
the District of Columbia Medical Society, the Montgomery County 
Medical Society. 
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THE COURT: What is his specialty? Would you find out what 

it is—is he an internist or what is he? 
BY MR. ZEIGER: 

Q. What is your specialty? A. I am an internist. 

Q. An internist—and are you a member of the American 
Society of Internal Medicine? A. Yes, I am. 

Q. Now Doctor, as a result of the fall Mrs. Yee sustained did 
she suffered a concussion of the brain? [205] A. She suffered a con- 
cussion of the brain. 

Q. And you say she suffered some pain that related to her 
spine—did you 'say that, Doctor? A. Pain in the neck and the back. 

MR. ZEIGER: I have no further questions. 

THE COURT: All right. You try your lawsuit in your own 
way. 


CROSS EXAMINATION 


BY MR. GREGG: 

Q. Doctor Evans, had you ever seen Mrs. Yee before the occa- 
sion that you mentioned in early January of 1964? A. I had, sir. 

Q. How many times? A. I saw her in the office on one occa- 
sion. 

Q. And when was that? A. December 30, 1963. 

Q. And what was that in connection with? A. That was in 
connection with pain in the left side of her chest—shortness of breath 
on exertion—overweight—she had trouble with her weight and com- 
plaining of a knot in her back, and the fact that greasy foods upset 
her. 


[206] Q. Did you make a physical examination on that occa- 
sion, Doctor? A. I didn’t do a physical examination on that occa- 
sion. 

Q. What did you do? A. I simply talked to her on that occa- 
sion. I didn’t'do anything. I believe she was coming back for an 
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examination later on and this was simply a brief history that I took 
at the time. 

Q. Did you find any basis for any of her complaints at that 
time? A. There is no basis, here, for any of the complaints that she 
complained of later on. 

Q. No-I mean did you find a basis for those complaints that 
she made to you on December 30, 1963 or were these purely sub- 
jective? A. These were purely subjective complaints. 

Q. Now she had several complaints—one about a knot in her 
back— A. This was later on. No—the knot in her back, I beg your 
pardon—yes, she complained of a knot in the back at the time—a 
knot on the back. 

Q. Where on the back? [207] A. I don’t have any record of 
that. I did not examine her at that time. 

Q. You don’t remember? A. I don’t remember. 

Q. And she also complained of—what was it? A. Pain in the 
left side of her chest, shortness of breath on exertion. 

Q. First of all, did you look for a knot on her back on that 
occasion? A. As I said, at this time I did not have a chance to 
examine her. She was coming back presumably for examination later 
on—at this time it was merely a brief history on her. 

Q. In other words, you intended to see her again with respect 
to these matters in the fairly near future? A. That’s right—she was 
coming back. This was around the time of the New Year you see 
and she was coming back for further examination that next week, I 
believe. 

Q. Now did she also complain to you about some problem with 
respect to the head? A. She did not at this time. 

Q. Well now, you know Doctor, that there came a time when 
she was hospitalized in the Doctor’s Hospital (208] and that they 
did find a condition with respect to the back of her head? A. That 
is true. 
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Q. And 'this condition was diagnosed as a hemangioma? A. 
That is correct. 

Q. Just what is that? A. It is a capillary blood tumor. 

Q. Like a birthmark? A. Like a birthmark. 

Q. This of course had nothing to do with this accident? A. 
This was entirely separately from the accident. 

Q. You are aware, are you not, Doctor, of the fact that there 
was a biopsy made to determine the seriousness of this condition? 
A. Yes—there was. 

Q. And that biopsy, of course, had nothing to do with this 
situation either, did it? A. None whatsoever. 

Q. Are! you aware of the fact that it was brought out at the 
time, that she was—according to these examinations with respect to 
the condition in the back of her head— [209] that she had been 
complaining of having headpains for several months prior to this acci- 
dent— A. I did not know that. 

Q. Are you familiar with the Doctor’s Hospital records? A. I 
have not looked at them since she was discharged. 

Q. Well you did look at them during the time she was in the 
hospital? A. Yes, that’s right. 

Q. And that particular aspect of it does not—you do not re- 
call that particular phase of this matter? A. I don’t recall that par- 
ticular aspect. 

Q. Were some x-rays taken of Mrs. Yee after she came under 
your care in early January? A. Correct. 

_ Q. And is it true that all of those x-rays were negative? A. I 
believe they were. 

Q. And in other words, there were no fractures? A. Correct. 

Q. And such x-rays ran the entire gamut of her body? [210] 
A. That is true. 

Q. Pretty much? A. That is true. 
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Q. Is it not true, Doctor, that the only thing that those x-rays 
showed was this skull lesion that was subsequently biopsied? A. I 
believe that is all they showed. 

Q. And the skull lesion was a congenital condition or at least 
one that had existed long prior to this accident? A. That is true. 

Q. Is it not true that she was first hospitalized for a period of 
approximately two weeks? A. I believe that is right. 

Q. And she was discharged much improved? A. I believe that 
is true. 

Q. And as a matter of fact, Dr. Morris who performed the 
biopsy did not even perform a biopsy until he was satisfied that she 
had recovered from the effects of the concussion? A. That is right. 

Q. Which was approximately eight or nine days [211] after the 

* accident—is that right? A. Yes, sir. 

Q. Is it not true, doctor, that she was again hospitalized later 
in January of 1964? A. Yes, that is true. 

Q. And this time she was complaining of a pain in the neck 
and in the back? A. I believe they were the complaints. 

THE COURT: Your best recollection doctor. 

THE WITNESS: To the best of my recollection they were. 

BY MR. GREGG: 

Q. Is it not true, doctor. that while she was in the hospital she 
was given therapy and traction? A. Correct. 

Q. And would you tell us what was the purpose of that therapy 
and traction? A. To reduce the strain on the cervical muscles and 
the lumbar muscles. 

Q. So that this was a muscular problem that was being treated 
on this second hospitalization? A. Correct. 

[212] Q. And his therapy and traction a recognized type of 
treatment to bring about either a cure of this type of condition, or 
at least relief of the condition? A. That is true. 

THE COURT: Well is it curative or relief? 
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THE WITNESS: It is relief—-sometimes these things actually 
never do get cured. 

THE COURT: Well, in her case, did it get cured? 

THE WITNESS: In her case it does not seem to have got cured 
because she is still complaining today. 

BY MR. GREGG: 

Q. Well is it not a fact that the fact she is still complaining, 
doctor, is not really a medical-scientific factor. In other words, 
people can complain of something that doesn’t exist? A. That is 
very true. 

Q. Is it not the fact, also, doctor, that following this second 
hospitalization that she was discharged again about February 22nd— 
again much improved? A. That is true. 

Q. And you next saw her, according to your bill which has 
been offered in evidence in this case, in May of 1964? [213] A. 
That is correct. 

Q. And then you saw her again in May, seven days later—on 
May 27th? A. Correct. 

Q. And again on June 24, 1964? A. Correct. 

MR. GREGG: I have no further questions. 

THE COURT: Any redirect, gentlemen? 

MR. ZEIGER: No. 

THE COURT: Let me ask you a few questions, doctor. 

THE WITNESS: Yes, sir. 

THE COURT: The Jury and I want to know what, in your 
professional opinion, were the injuries sustained by this lady on the 
first day of January 1964—I believe you saw her on the 2nd day of 
January, 1964. 

THE WITNESS: That is correct, Your Honor. 

THE COURT: Now what injuries did she sustain on the first 
day of January 1964? 

THE WITNESS: She suffered a concussion and a wrenching of 
the muscles of the neck and back. 
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THE COURT: Now, tell us what, if any, residuals there were 
from the concussion. 

THE WITNESS: She complains of headaches. 

[214] THE COURT: Is that a residual? 

THE WITNESS: That would be—that would tend to be a resi- 
dual, yes, Your Honor. 

THE COURT: Well in your opinion is it a residual in this case? 

THE WITNESS: This is, in this case. 

THE COURT: What? 

THE WITNESS: In my opinion this is. 

THE COURT: I see—the headaches she has today? 

THE WITNESS: The headaches she has today. 

THE COURT: And what about the muscles? 

THE WITNESS: The muscles I believe are a residual of this 
condition, too. 

THE COURT: The condition? I am talking about the injury. 

THE WITNESS: The injury—they are a residual of the injury. 

THE COURT: I see. Did you make any objective tests to 
establish whether or not she was suffering from this muscular trouble 
with the neck and the back? 

THE WITNESS: No-I didn’t. 

THE COURT: Are there not some? 

[215] THE WITNESS: There are some that can be performed. 

THE COURT: And you did not perform them? 

THE WITNESS: I did not perform them. 

THE COURT: Did anybody perform them, do you know? 

THE WITNESS: Dr. Morris might have done that. 

THE COURT: Might have—but you don’t know. 

THE WITNESS: He is the neurosurgeon. 

THE COURT: You examined the plaintiff this morning, did 
you? 

THE WITNESS: I examined her this morning. 
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THE COURT: And did you make any objective tests to see 
whether her complaints were valid? 

THE WITNESS: I did a physical examination of her—I could 
not elicit any painful responses either by percussion or by palpation 
of her shoulders or movement of the head. 

THE COURT: Well objectively she doesn’t have these symp- 
toms, is that correct? 

THE WITNESS: Objectively she doesn’t have the symptoms. 
In other words, there is no limitation of movement. 

THE COURT: And no evidence of pain? 

THE WITNESS: No outward evidence of pain. 

(216] THE COURT: No outward evidence of pain that you 
could determine? 

THE WITNESS: That is true. 

THE COURT: Anything further, gentlemen? 

MR. ZEIGER: No, Your Honor. 

MR. GREGG: I have nothing further, Your Honor. 

THE COURT: Stand down. You are excused, Doctor. 

(Whereupon the witness was excused.) 

MR. ZEIGER: Your Honor, at this time I would like to men- 
tion to the Court that Counsel for the defendant and I have stipu- 
lated as to certain photostatic copies of accounting records from the 
Doctor’s Hospital. 

THE COURT: Stipulated to their authenticity? 

MR. ZEIGER: Yes, sir. 

MR. GREGG: We have stipulated their admission into evidence 
without formal proof, Your Honor. 

THE COURT: Oh—you have? 

MR. GREGG: Yes, sir. 

THE COURT: Well sometimes those records disclose opinions, 
you know. 

MR. GREGG: We have stipulated the entire record. 
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THE COURT: You agree that the entire record may go in evi- 
dence? 

[217] MR. GREGG: Yes, sir. 

THE COURT: All right. 

MR. ZEIGER: I would like at this time to introduce it. 

THE COURT: All right—you may offer it and then you may 
read therefrom such parts as you think are necessary. 

MR. ZEIGER: Thank you, Your Honor. 

THE COURT: I suggest you place them in an envelope and 
mark that rather than marking each document separately. 

MR. ZEIGER: Very well, Your Honor. 

(Thereupon an envelope containing certain Doctor’s 

Hospital records (1st visit) was marked for identification as 

plaintiff's exhibit 4 and received into evidence) 

THE COURT: You are aware that there may be opinion evi- 
dence contained in those documents? 

MR. GREGG: Yes, Your Honor. It is the same as the evidence 
that would otherwise be produced by the hospital if the hospital 
records keeper were producing them. 

THE COURT: Well, that would be allowing opinio portions to 
go in evidence—you know, under New York Life Insurance Com- 
pany—but you have agreed that the whole file [218] may go in? 

MR. GREGG: Yes, sir. There are two separate groups—one 
referring to her first hospitalization and then there is another section 
there for the second hospitalization. They are divided into two 
groups. 

THE COURT: Maybe they should be put in two envelopes 
then—if you could designate where one starts and the other finishes. 

MR. ZEIGER: Yes, sir. 

(Whereupon a second envelope containing Doctor’s 

Hospital records (second visit) was marked for identification 

as Plaintiff’s exhibit 5 and received into evidence). 
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THE COURT: You may proceed. 

MR. ZEIGER: Ladies and gentlemen of the Jury: as you may 
have heard Mr. Gregg say, I have in my hands copies of medical rec- 
ords that were kept at Doctor’s Hospital in connection with the hos- 
pitalization of Mrs. Yee on two occasions in January and February 
of 1964. I ask you to please be patient with me because some of 
the handwriting in some of these papers is rather difficult to under- 
stand and the handwriting is by [219] more than one person. First 
1 would like to read to you a letter of August 14, 1962 addressed to 
George B. Reges, Attorney, Reges and Reges, 1815 H Street, North- 
west, Washington, D.C. re “HIVELY—Mrs. Sarah J..” 

“Dear Mr. Reges, 

This is in reference to a notice of “Assignment and Authori- 

zation’ submitted by you and covering the procurement of 

medical information in the case of Sarah J. Hively, who was 
treated here on two occasions during the current year. 

This woman first entered the hospital on January 2, 1964, 

under the care of Drs. John Ewan and Arthur Morris. The 

admission note reads ‘This lady was well until January 2, 

1964, when she left her back door of the apartment and 

fell on the ice, struck the occipital area and was unconscious 

for an unknown length of time. After regaining conscious- 

ness, she had so much pain in her head and dizziness that 

she could not get up, but some 10 or 15 minutes later, her 

son found her on the ice, etc.’ 


At the time of admission, subject complained of severe [220] 
dizziness and was somewhat confused. The neck musculature 
was swollen and tender. An EEG showed changes consistent 
with cerebral concussion. X-ray studies of the skull showed 
no fracture, but there was seen an irregular 2 cm defect in 
the external table of the skull of the left parietal bone. 
Under date of January 8, 1964, a left parietal burr hole, 
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biopsy of skull lesion and removal of all abnormal tissue in 

the skull was undertaken. 

Subject was discharged in an improving condition on January 

15, 1964. 

For the second occasion, Mrs. Hively—” 

THE COURT: Mrs. Hively is the same as Mrs. Yee—does the 
Jury understand that, now? You use them interchangably—she was 
Mrs. Hively at that time or was she Mrs. Yee? 

MR. ZEIGER: She was Mrs. Yee at that time, but there will 
be references to Mrs. Hively, Mrs. Sarah J. Hively and Mrs. Sarah 
Yee but they are both one and the same person. 

THE COURT: Just a moment ago you referred to Mrs. Hively 
and I wanted the Jury to know you were talking about the plain- 
tiff. 

[221] MR. ZEIGER: Yes, sir. Thank you, Your Honor. 
THE COURT: All right. 
MR. ZEIGER: 
“For the second occasion Mrs. Hively entered the hospital 
because of a sudden attack of neck and lower spinal pain 
with a feeling of heaviness in both arms, accompanied by 
headache. In addition, she was found to have stiffness of 
the neck with radiating pain to both arms and pain in the 
lower thoracic area. It was noted that there was approxi- 
mately thirty per cent limitation of all movements of the 
neck, particularly those forward.” 

THE COURT: Those what? 

MR. ZEIGER: Those forward. 


“On this occasion, treatment in the form of cervical trac- 
tion was applied with favorable results. A regime of suit- 
able, additional treatment was outlined and subject was dis- 
charged in an improving condition on February 22, 1964. 
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On that date, the clinical diagnosis recorded was “Whiplash 

injury to neck and spine; post concussion state’.” 

THE COURT: Post concussion what? 

[222] MR. ZEIGER: State. 

THE COURT: State. 

MR. ZEIGER: Yes, sir. And this is signed “Edgar A. Bocock, 
M.D. Administrator.”” Then in the left hand corner are the capital 
initials of the dictator EAB:JR. I read to you now from the doctor’s 
order sheet and the caption is ‘“‘Doctor’s Hospital—Doctor’s Order 
Sheet” “Room No. 310-B Name: Mrs. Sarah Hively January 2, 
1964 
Bedrest 
Side rails 
Codein 
1,000 CC ten per cent glucose in water IV 
Soft diet 
Xray skull and C spine in am. 

Compazine 10 mm (h) prm” 
Then this page is captioned “‘Doctor’s Hospital—history form” 

“Room 310-B Name - Mrs. Sarah Hively Sex F Date 
of birth 7/24/26” 
and again I will ask your indulgence because some of this writing is 
very hard to discern. 

[223] \“This 37 year old white female patient was admitted 

to Doctor’s Hospital because of cerebral concussion—patient 

stated that she fell on her back but hit her head last night. 

She passed out for a certain time. She was brought home 

by her boys. Since that time she has been nauseated and 

vomitted several times, and also as had headache and dizzi- 

ness. She had x-ray skull done last night but was informed 
of neg.” 

THE COURT: She was informed of what? 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
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MR. ZEIGER: Was informed of negative, it looks like, Your 
Honor. The next page is captioned “Doctor’s Hospital consultation 
record” and reads: 

“No. 4-45 date—January 3, 1964, Name Hively, Sarah and 

Room or bed No. 310—attending physician Dr. John Ewan.” 
And then in the margin—this is a typewritten page and on the left 
margin in legible writing and longhand writing are the words: “ADM 
NOTE?” and it reads: 

“This lady was well until January 2, 1964, when she left 

her back door of the apartment and fell on the ice, struck 

the occipital area and was [224] ‘unconscious for an un- 

known length of time. Best estimates of this length of un- 
consciousness are from three to five minutes. After regain- 
ing consciousness, she had so much pain in her head and 

dizziness that she could not get up. But, some 10 to 15 

minutes later her son found her on the ice. She was taken 

to the Hadley hospital where X-rays of the skull were made 
and said to be negative. She was discharged home. Since, 
however, she has had severe dizziness and nausea and vomit- 
ing on four or five occasions. She complains mostly of 
mental cloudy feelings but her accuracy to recall recent 
events seems accurate. 

MR. GREGG: Seems what? 

MR. ZEIGER: Seems accurate. 

THE COURT: Accurate? 

MR. ZEIGER: Accurate. 

THE COURT: I see. 

MR. ZEIGER: Then at the bottom of this page is the word 
“Impression”, in all capital letters, and that says: 

“It is my impression that she suffered a cerebral concus- 

sion as a result of her fall two days ago. She is now ex- 

hibiting evidence of a flexion extensive [225] injury to the 

musculature of the cervical spine. 


Recommendations: 

One should re-x-ray the skull and x-ray the cervical spine 

for further data. For the present, symptomatic treatment 

is indicated but early ambulation should be encouraged.” 

And that is signed by Dr. Arthur A. Morris, M.C. 

THE COURT: Early what? 

MR. ZEIGER: Ambulation. 

THE COURT: Ambulation—I see. I didn’t understand—you 
dropped your voice. 

MR. ZEIGER: Next sheet is captioned “Doctor’s Hospital” and 
on the left side it says “please check” AMBULATORY and a blank 
box, and next WHEELCHAIR, and a blank box, then LITTER and 
an “X” in that box. 

“Name—Mrs. Sarah Hively”—name of patient 

“A ddress—1112 Savannah Street, S.E., D.C. 

Attending Physician—Dr. Ewan and Dr. A. Morris Part to - 

be examined—x-ray skull and cervical spine in am. Dr. KCC 

to read. 

Clinical diagnosis—Concussion. Fell on ice 2 days ago.” 

And this is also signed by Dr. A. Morris and J. Langford. 

[226] THE COURT: Is he identified—is he a resident or 
something like that? 

MR. ZEIGER: LANGFORD -— just the name, Your 
Honor—it doesn’t say MD or what it is, Your Honor. It might 
actually be an x-ray technician or something. I don’t know. 

“Doctor’s Hospital—Operative Record Room No. 310-B— 

Hospital No. 45—dated 1.8.64 

Name-—Sarah Hively 

Preoperative Diagnosis— Lesion of skull left pariental due 

to undetermined cause 

Postoperative Diagnosis—Same 

Surgeon—Morris—Anesthetist LEE 


Assistant NORDLINGER 
and then it goes into the operation: 

“Left parietal burr hole—biopsy skull lesion, removal of 

all abnormal tissue in the skull. Through a straight incision 

over the markedly tender region which corresponded to the 

defect on x-ray, periosteum, {I guess that is) periosteum 
separated and the skull exposed. A considerable distance 
was explored around this margin, covering a diameter of 

about 7cm, but I was unable to detect by external [227] 

topography, any change in the structure of the outer table 

of the skull. Finally I made a perforation opening in the 
outer table, and slightly to the interior margin of the open- 
ing it was obvious there was a marked thinning of the skull. 

I terminated the perforator opening and did not penetrate 

the inner table. All the thinned area was curetted out and 

the very soft interior represented the middle table of the 
skull. 

Would closed with interrupted BS without drainage.” 
and that is again signed by Dr. Arthur Morris. 

Now this next page has no caption but up in the left hand 
corner appears “Mrs. Sarah J. Hively” the address given, “1112 
Savannah Street, S.E.—date admitted January 2, 1964—diagnosis: 
Concussion” Date discharged: “January 15, 1963” and although 
that is what it says I presume that is a mistake, but: 

“Final diagnosis: Cerebral concussion lesion of LP skull— 

type undetermined. Hemangioma 

Operations: Biopsy LP skull—lesion.” 
and finally the last page in connection with the first trip [228] is 
the Doctor’s Hospital Progress record: 

“Room No. 310 HIVELY, Sarah, DR. ARTHUR A. MORRIS 

Hosp. No. E4-5 Date 1.15.64 


DISCHARGE SUMMARY: 

This lady was admitted to the hospital for after effects of 

a cerebral concussion which occurred on January 2, 1964 

when she fell on the ice, struck the occipital area and was 

unconscious afterwards. She is quite confused on admis- 

sion and complained of severe dizziness. The neck mus- 

culature was swollen and tender. 

EKG was normal. EEG showed changes consistent with 

cerebral concussion. X-ray examination of the skull showed 

no evidence of fracture but instead an irregular 2 cm. in 

diameter defect in the external table of the skull in the left 

parietal bone.” 
There might have been one other page in this section on the first 
visit that I overlooked, if you will bear with me just one moment. 
No-—there is no other as far as the first visit to the hospital is con- 
cerned. 

Now ladies and gentlemen, following the same procedure— 

MR. GREGG: Excuse me just a minute—may I see that last 
thing that you read? 

[229] MR. ZEIGER: Yes. 

MR. GREGG: Counsel just read a part of that, Your Honor— 
I think the entire thing should be read if any of it is read. 

THE COURT: You may read it when the time comes. 

MR. GREGG: It would be out of context, Your Honor. 

THE COURT: Well—are you willing to read it now? Well— 
you can read it when your time comes Mr. Gregg if counsel is un- 
willing to read it now. 


MR. ZEIGER: No-—when your time comes you can read what- 
ever you want. Ladies and gentlemen, I have in my hand now 
photostatic copies of the records that are kept at the Doctor’s Hos- 
pital in relation to the second visit. 

“January 30-64” and the title of this page is ‘“‘Consulta- 
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tion Record”’ and on the left hand side it says “Doctors 

Hospital—Mrs. Sarah J. Hively—Room-Bed 621a—attending 

physician Dr. Ewan “Patient seen at request of Dr. John 

Ewan for physical medicine evaluation”— 

MR. GREGG: Could I look over Counsel’s shoulder while he 
is reading, Your Honor, as I don’t have a copy of this. 

[230] THE COURT: Oh certainly. 

MR. ZEIGER: “History reviewed. Now has pains in back 

of neck, ‘in arms, and in entire back. Examination: Patient 

seen lying in bed. Has healed post-operative scar on the top 
of left side of head. Has tenderness in back of neck and 
head and some pain and stiffness in neck on motion of head 
and neck. Complains of much pain on motion at shoulders and 
specially on internal rotation of arms. Has spasm in dorso- 
lumbar muscles and stands bent forward and can’t straighten 
out back. Complains of much pain in back on trying to 
bend in any direction. Has pain in back on stiff—as some 
motion” is the best I can make out of that ladies and gentle- 
men—and that is the end of that part under examination. 

The next part we have is “Diagnosis” and it says: 

“Probable strain of post. neck muscles, shoulder muscles 

and dorsolumbar muscles. Advise 1. luminous heat to neck 

and entire back (a) ultrasound therapy.” 
and that is signed by Isidore Levin, MD. Physical Medicine 
Department. 

[231] Next we have the report, ladies and gentlemen, of the 
laboratory of electroencephalography as follows: 

“Name—Mrs. Jeanette Hively—age 37” and I can’t explain how 
this is, in this sequence, but it is—apparently admitted to the Doc- 
tor’s Hospital on her second visit even though it has Dr. Arthur A. 
Morris MD at the top, the date is January 6, 1964, and “this record 
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shows a dominant low voltage fast frequency without”—what is that 
word?—“peromysmal alteration. No focal signs were seen and a good 
amount of alpha activity was noted from the occipital cortex. This 
type of change is consistent with cerebral concussion.” Now the 
next page is entitled ““Laboratory—Pathology report, Doctor’s Hos- 
pital” and it has Pathology No. 103511 Hospital No. E45—recd. (re- 
ceived) 1.8.64 redt. 2.10.64 Patient Mrs. Sarah Hively—room 621. 
Dr. Arthur Morris: 
Report on Examination of Tissue Material—Tissue 
from skull Diagnosis—(1) Hemangioma, skull, left parietal 
region. 
GROSS: The material submitted for examination consists 
of two specimens. The first is a quarter of [232] “‘a teaspoonful 
of fragments of bone from the skull which are light brown 
and measuring 1 to 3 mm in greatest diameter. The second 
specimen is 12 flat fragments of bone from the skull, all of 
which shows a smooth surface measuring from 1 to 5 mm. 
in diameter. 
MICROSPOLIC: The tissue submitted are predominantly 
small fragments of bone of the compact type in which 
there is no essential alteration of pattern. It is of the ma- 
ture variety and in several of the lucanar spaces there are 
accumulations of engorged vascular spaces of the capillary 
type. These are partially filled with blood and the lining 
endothelium is quite regular.” 
The next page is the Consultation record dated February 11, 1964— 
“Name Sarah Hively—Room or bed no. 621 
Attending physician—John Ewan 
This lady was hospitalized here in January, having been 
discharged on January 15, for injuries sustained in a fall 
in which she struck the back of her head. The details of 
the records are on the chart at the present time and should 
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be consulted for a more [233] ‘“‘complete history, follow 

up and treatment. She was home only one day when she 

experienced a sudden attack of neck and lower spinal pain, 

with a feeling of heaviness in both arms, accompanied by 

headache. She was readmitted to the hospital and physio- 

therapy and other conservative approaches to her problem 

have been utilized since then. The primary problem how- 

however persists in that there is stiffness of the neck, con- 

tinued headaches, radiating pain to both arms and pain in 

the lower thoracic area. 

The neurological examination reveals marked tenderness 

in the posterior cervical musculature extending from C2 

to C6 bilaterally. There is approximately thirty per cent 

limitation of all movements of the neck particularly those 

forward. No other abnormal neurological signs are present.” 
Then there is a space and the following appears: 

“It is my impression that she is suffering from the effects 

of the flexion extension injuries of the cervical spine.” 
[234] And that is signed by Dr. Arthur Morris. This page is cap- 
tioned on the left “‘Doctor’s Hospital” and dated February 1964. 
There is no day of the month—just February 1964. Patient is Mrs. 
Sarah J. Hively and then it says “Please check one” 

AMBULATORY ~—and a blank box 

WHEELCHAIR~—and it is checked 

LITTER —and a blank box. 

Then is shown the following ““Roentgenologist requested 

GCM 

Attending physician — MR. - (not doctor) - JOHN EWAN 

PART TO BE EXAMINED - Entire spine and chest for 

fractures of vertebra and ribs. 

clinical diagnosis — Whiplash injury 

DATE 2.7.64 ORDERED BY Dr. Ewan” 
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and then this one last page and the only caption on it is “Doctor’s 
Hospital—Washington, DC” 

“ROOM 621—Rate twenty three dollars 

Date of discharge—February 22, 1964 

Age—37 

DATE BORN—7.23.26 

[235] Then the name of the patient MRS. SARAH J. HIVELY 
and the address, and the admitting diagnosis “Whiplash Injury”’. 

“Patient occupied—waitress 

Nearest relative—husband 

Employer—New Medical Coffee Shop 

Final diagnosis— 1. Whiplash injury to neck and spine 

2. Post concussion state.” 

THE COURT: Post concussion what? 

MR. ZEIGER: State—post concussion state. 

THE COURT: State—I see. 

MR. ZEIGER: Signed “DR. JOHN R. EWAN.” Thank you 
very much ladies and gentlemen for your patience. 

THE COURT: We will take a five minute recess now. 

(Whereupon a five-minute recess was taken) 

THE COURT: You may proceed. 

MR. ZEIGER: Call Mr. Louis Constantine 
Whereupon 


LOUIS CONSTANTINE 


was called as a witness for the plaintiff and, having been first duly 
sworn, was examined by counsel and testified as follows: 


[236] DIRECT EXAMINATION 


BY MR. ZEIGER: 
Q. Would you state your full name and address please? A. 
Louis Constantine. 1726 Eye Street, Northwest. 


133 


Q. Mr. Constantine, so that the Court and the ladies and gen- 
tlemen of the Jury can hear you would you lean over please, and 
speak into that microphone. What is your occupation, sir? A. 


Restaurant owner. 
Q. And where is your restaurant? A. 1726 Eye Street, North- 


west. 

Q. And did you own that restaurant in December of 1964? 
A. Yes, sir—I did. 

Q. At that time did you have in your employ a Mrs. Sarah 
Hively Yee? A. Yes, I did. 

Q. And do you remember, sir, when she left your employ? A. 
Not exactly. 

[237] Q. Do you remember why she left your employ? A. 
Yes, I do. 

MR. GREGG: I object, Your Honor. 

THE COURT: I sustain the objection. 

BY MR. ZEIGER: 

Q. Did there come a time after she left your employ that she 
went back to work for you? A. Yes, she did. 

Q. Now during the period that she was working for you was 
she a reliable employee? A. She was an excellent worker. 

Q. And excellent worker—Mr. Constantine, do you remember 
how much you paid her a week? A. Twenty-five dollars a week— 
plus her meals. 

Q. I beg your pardon? A. Plus her meals. 

Q. Twenty-five dollars a week plus her meals? A. Yes. 

Q. Did there come a time after she came back to work for you 
the second time—well how long was she working for you—do you 
remember that, sir? A. Well off and on she worked five or six 
months [238] —off and on. 

Q. Just off and on? A. Yes, sir. 

THE COURT: Did you say five or six months? 
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THE WITNESS: Yes, sir. Something like that. My book- 

keeper has all the records—I don’t know exactly. 
BY MR. ZEIGER: 

Q. Do you know why she left your employ the second 
time? A. Yes, I do. 

MR. GREGG: Objection. 

THE COURT: You asked him why previously and I sustained 
objection. The question was—did he know why. You don’t object 
to whether or not he knows, do you? 

MR. GREGG: No, sir. 

THE COURT: But you objected to the question that you antic- 
ipate will follow and which was asked previously—are you going to 
ask him that? 

MR. ZEIGER: I would like to, Your Honor. 

THE COURT: Well, if you do there will be objection and I 
will sustain the objection. Do not answer that. 

[239] BY MR. ZEIGER: 


Q. Do you know why she left your employment? 
THE COURT: He has already answered that—he said he knew 
why. 


BY MR. ZEIGER: 

Q. Why did she leave your employ? 

MR. GREGG: Objection. 

THE COURT: I sustain the objection. You can ask him to 
tell you what he knows about it of his own knowledge but you are 
asking for a conclusion. 

BY MR. ZEIGER: 

Q. Mr. Constantine, the first time she worked for you during 
which time you have already testified she was an excellent employee, 
can you remember her ever missing any time because of illness? A. 
She was very steady—never missed any time at all. 
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Q. How about the second time she came back to work for 
you? A. Second time she was absent all the time. She came in one 
day and then she get sick—get dizzy had to sit her down and take 
her in the back— 

THE COURT: I don’t understand you. 

[240] THE WITNESS: The second time she came back she 
didn’t work steady. She was very absent. She work one day and 
take off. Before she even finish, she get dizzy, we have to take her 
and sit her down and take her in the back—things like that. She get 
dizzy and she would complain of pains in her head and pains here 
and there. 

MR. ZEIGER: I have no further questions. 

MR. GREGG: I have no questions. 

THE COURT: You are excused. You can return to your place 
of business. 

(Whereupon the witness was finally excused.) 
Whereupon 


RONALD LYNCH 


was called as a witness for the plaintiff and, having been first duly 
sworn, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 


BY MR. ZEIGER: 

Q. Would you state your full name and address? A. Ronald | 
Lynch—205 Huron Drive, Forest Heights, Maryland. 

[241] Q. Mr. Lynch, back in December 63 and January of 
1964, where were you living? A. 1112 Savannah Street, Southeast. 

Q. And what was your apartment number? A. I think it was 
apartment 11. 

Q. Now do you know a Mrs. Sarah Hively Yee? A. I do. 

Q. And at that time, calling your attention to the period Jan- 
uary 1, 1964—did anything unusual happen to Mrs. Yee that you 
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know of? A. She had taken a fall and had some damage done to 
her head. 

Q. While you were living at 1112 Savannah Street, Southeast, 
Mr. Lynch, did you have occasion to take your garbage out and if 
so—well, first did you? A. Yes, I did. 

Q. And where did you take it, Mr. Lynch? A. It was out 
directly behind 1110 Savannah Street. 

Q. Would you step over to this board for one moment? A. 
Yes, sir. 


Q. Calling your attention to what is purported to be a sketch 
of the area—this being the property line and this [242] being the 
front on Savannah Street, and this being the rear, and these two sec- 
tions representing the two apartment houses—this is 1110 and this 
is 1112 Savannah Street—and this is the rear area, can you tell us 
about where you depositied your garbage? 

THE COURT: Yes—use the pointer and stand back so the co 


can see. 

THE WITNESS: Yes, sir—well you come out of the building, 
you come out of here right here, 1112, and you cut across to the 
garbage containers which are here where you deposit your garbage 
and which was behind 1110. 

THE COURT: Point out where the containers were. 

THE WITNESS: The containers were located—well I just—I am 
not exactly sure, exactly where they were, but it would be between 
this area to the alleyway that was behind the building. 

THE COURT: Was it in the tenant parking area or was it be- 
low that? 

THE WITNESS: It was in the parking space but it was off to 
the left of 1112 so when you come out of the building, of 1112, 
the containers were placed right here. 

THE COURT: Would you mark that so we will have that clear. 

[243] THE WITNESS: I would say right here. 
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THE COURT: Well is that not below the tenant parking space? 

THE WITNESS: Well not actually below it, sir. It would be 
actually within that—oh you mean—well I would call it in front of 
the parking space. 

THE COURT: All right. 

BY MR. ZEIGER: 

Q. Now I have placed a large circle with the initial L in it 
there—that in your judgment is approximately where the garbage cans 
were? A. Yes, sir. 

Q. In order to get to these garbage cans from the rear of your 
apartment house, was it necessary to cross this sidewalk? A. Yes, 
it was. 

Q. Now, Mr. Lynch—would you resume the stand please. Did 
you on the night in question when Mrs. Yee fell did you have occa- 
sion to notice the condition of this sidewalk I have just asked you 
about? A. Yes, I did. It was very icy and had some snow but 
mostly it was icy and that would be from the previous snow before. 

[244] Q. Mr. Lynch—how did you come to observe the con- 
dition of that sidewalk? A. Well I always park in the rear of the 
building and my family and myself had been there to the store and 
we parked at the rear of the building that night, and we came in and 
that is how I noticed how you know, the sidewalk was, and its con- 
dition. 

Q. When you say you came out to—where were you? A. I 
think it was the 7-11, or the grocery store or something like that. 

Q. Well when you came back you parked your car at the rear 
here—back in this area? A. Right on the right—behind 1112. 

Q. Right here? A. Right. 

Q. About here is where you parked? A. Well I would think 
it would be more to the right—I always seemed to be lucky enough 
to park at the edge of the parking lot. 
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Q. Yes, and being there, how would you have observed the con- 
dition of that sidewalk? A. Well to my knowledge there was only 
one sidewalk which came around 1110. 

(245] @. Oh—you don’t recognize this as having been a side- 
walk at that time? A. No, sir—when I lived there that wasn’t a side- 
walk, sidewalk—that sidewalk, that come out of 1112, went to the 
street and you come out of the building there and you walked 
straight ahead of that and that took you right to the street. There 
was no sidewalk. 


Q. I see. So that back in January of 1964 this sidewalk did 
not exist? A. Not to my knowledge, no, sir. 

Q. Was there any cement sidewalk leading to these garbage cans 
from the rear of this building? A. No, sir—there was not. 

Q. Did you see Mrs. Lynch after her fall? A. You mean Mrs. 
Yee? 

Q. I beg your pardon—Mrs. Yee. A. Yes, sir—I did. 

Q. Could you describe her condition for us? A. After this 
had happened? 

Q. Yes—after the fall? A. Well, when we had seen her—her 
son had come over and asked us to come over and look at her, and 
when we walked into her apartment she was lying on a couch in a 
kind [246] of dazed condition and like her eyes wasn’t set right in 
her head, you know, one went to this way kind of, well they were 
kind of over towards the back of her head, or towards the back of 
her head, and she didn’t even know who it was. So when we went 
in and we went over to her she—you know— 

Q. She couldn’t recognize you? A. She couldn’t recognize me 


to my knowledge—I mean she wasn’t saying that much but she just 
kind of looked, or she acted like she didn’t even know us. 

Q. During your residency at 1112 Savannah Street, while you 
lived there, did you receive a letter from the agent for the owners 
instruction you on the way to deposit garbage? A. Yes, I did. 
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Q. And what were those instructions? 

THE COURT: Are you not misdescribing that letter? That 
letter didn’t say where they were to deposit their garbage. It said 
they must separate the garbage from the trash. 

THE WITNESS: That’s right. 

THE COURT: That is not saying where to deposit it. 

BY MR. ZEIGER: 

Q. Did you receive instructions on where to deposit garbage 
while you lived there? A. Well the instructions that we received 
was like [247] the Judge said, to separate—not to deposit garbage 
in the basement with the trash but always to take it outside. 

Q. To take it outside and deposit it where? A. In the con- 
tainers that the apartment development had provided for this. 

MR. ZEIGER: I have no further questions. 


CROSS EXAMINATION 


BY MR. GREGG: 

Q. Mr. Lynch, do you still have a copy of any such letter? A. 
No, I do not. 

Q. You are relying on your memory as to something that 
happened approximately four years ago—is that correct? A. Well 
the reason that I can remember it is because—maybe I am out of 
order by saying it, but we had roaches real bad and this was one of 
the complaints, was dumping the garbage in with the trash. 

Q. That the tenants were doing this? A. I mean, the apart- 
ment people that owned the apartment they were trying to prevent 
having roaches, and what they thought was that dumping both in 
the same place would cause roaches, I imagine. 

[248] Q. And where was this place you are talking about? 
A. In the basement. At one time, I think there was always con- 
tainers provided outside but I think everybody, instead of walking 
outside would just put their garbage with the trash, in the containers 
that were in the basement, to prevent going outside all the time. 
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Q. Do you remember when you received any such instructions? 
A. Not exactly—no, sir, 1 don’t. 

Q. Do you recall approximately what time it was in the even- 
ing on January 1, 1964, when you came home from the store with 
your family? A. Well approximately—that I couldn’t tell you, from 
the store. I just can’t remember back that far. 

Q. Was it'dark? A. Yes, it was dark—around eight thirty if I 
recall—between eight and eight thirty. 

Q. And were you familiar with the weather conditions that 
existed on this particular day? A. Yes, it was just wintery that 
day—I think we had rain and maybe some snow, all mixed together, 
I believe— {249} well I don’t think it was cold enough to, you know, 
be snow, but it! would snow sometimes and then it was raining and 
then sleet and so on and so froth—but it was just a bad day in 
general. 

Q. Had you been out at all that day other than this visit to 


the store? A. Yes, sir. I came home from work that day at four 
o’clock in the afternoon. 


Q. And what were the weather conditions then? A. Just bad— 
they were bad the whole day. I don’t remember if it was doing any- 
thing at the particular time I came home, or not. 

Q. Was it doing anything at the time you came home from the 
store on this night at eight o’clock? A. No, sir—it was not. 

Q. How long had it stopped? A. Well when I went out to go 
to the store at! first it was something falling, but you know like I 
say, it was a mixture of everything, but when I came back I don’t 
think there was anything at all falling. 

Q. Did you see Mrs. Yee’s accident? A. No, sir, I did not see 
her accident. 

[250] Q. Did you see where it occurred? A. Yes, I did. 

Q. Did you see how it happened? A. I didn’t see how it hap- 
pened, no. 
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Q. When you say that you saw where it occurred, was this the 
result of somebody having told you where it occurred? A. Well the 
police, when the police officers came they asked if we would show 
them where she might have fallen, so we took them out and from 
what she had said—I don’t think there was any witness to this at all 
that I know of, that had seen her lying there because— 

Q. Well did you accompany the police officers outside, then? 
A. Yes, sir—I did. 

Q. And between you and the police officers you more or less 
fixed an area where you thought it might have happened? A. Well 
it was the area of a person’s impression where they had fallen. 

Q. Could you tell me where that was— 

THE COURT: Step down to the board and point it out on 
that diagram and then put a mark—an x mark with your initials on 
it. 


(251] THE WITNESS: To my knowledge where I would say 
she had fallen was there. 

MR. GREGG: I object, Your Honor. 

THE COURT: Well just point out where you saw this physical 
evidence, that you are talking about. 

THE WITNESS: The way I saw it— 

THE COURT: You are talking about seeing an impression. 

THE WITNESS: This is where I saw the impression (indicating). 

THE COURT: Right about where the initials AJF are on the 
diagram there? 

THE WITNESS: Yes, sir—in this general area I would say, right 

¢ here. 

THE COURT: It was right near the parking lot? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 


BY MR. GREGG: 

Q. Do you realize that you are pointing to an area of a side- 
walk that you did not recall existed at that time? A. Right—the 
way I saw it that she had went out there, or maybe I shouldn’t— 

Q. No, I don’t want to have you interpret but [252] I just 
want to understand that you are pointing out an area of a sidewalk 
that you do not recall having existed at that time. A. Right. 

MR. GREGG: I have no further questions. 

THE COURT: Anything further? 

MR. ZEIGER: Yes—just one or two further questions, Your 
Honor. 


REDIRECT EXAMINATION 


BY MR. ZEIGER: 
Q. The body imprint that you saw her as you say— A. Yes, 


sir. 

Q. You don’t know whether that was from the first fall or 
whether she might have struggled to get back and fallen again, do 
you? A. I donot. This was the only thing I was asked—and I can’t 
tell you where she might have fallen and whether that is the first 
time or any other time—it might have happened. I don’t know. 

Q. Now on the sidewalk you described, and I am now referring 
to this sidewalk— A. This was not a sidewalk at the present time. 

Q. No-—I see. This is— 

(253] MR. GREGG: By “at the present time” you are re- 
ferring to the time of the accident? 

THE WITNESS: At the time of the accident. 

THE COURT: But there was a sidewalk at the left hand side 
of the board—coming from 1110 Savannah Street, is that right? 

THE WITNESS: Yes, sir. 


BY MR. ZEIGER: 

Q. Now this sidewalk here, Mr. Lynch, in terms of inches, how 
much snow and ice would you say to the best of your memory was 
remaining there when you say you saw it that night? 

MR. GREGG: Your Honor, I object to that question on the 
ground that this witness has testified that he doesn’t even remember 
a sidewalk being there at the time this occurred. 

THE COURT: Well I think it would be material because the 
plaintiff has testified that it happened at that point on the board, 
and it is on the eastern part of the property. Is that not correct, 
because the north would be towards the bottom part of the board. 

BY MR. ZEIGER: 

Q. I will ask one more question, Mr. Lynch, [254] staying 
with the one you would have to cross, as you testified, to get to 
the garbage cans? A. Yes, sir. 

Q. Did you notice that sidewalk at all? A. Yes, sir. 

THE COURT: You did? What was the condition of it? 

THE WITNESS: It was frozen ice—it is like it was if you 
would step on it, frozen ice—if it had been slush before, and you had 
stepped on it, it was frozen ice and it was approximately two or 
three inches of ice I would say—just a rough eye-guess (sic)—I mean 
it is kind of hard to say really. 

MR. ZEIGER: I have no further questions. 

THE COURT: Mr. Greer—do you have any other questions of 
the witness? 

MR. GREGG: I had one Your Honor, but I just can’t recall 
what it was for the moment. 

THE COURT: Then I will ask some questions and maybe it 
will come back to you. The part of the property where you say you 
saw this imprint, was that some part of the property over which the 
apartment house owner exercised supervision? 

THE WITNESS: Yes, sir—it was. 
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[255] THE COURT: And was the other side, where there is a 
sidewalk, was that part of the property over which the management 
and the owner exercised supervision? 

THE WITNESS: Yes, sir. It was. 

MR. GREGG: My question has come back now, Your Honor. 


RE-CROSS EXAMINATION 


BY MR. GREGG: 

Q. You don’t recall this being a sidewalk that existed at the 
time of this accident? A. No, sir, I don’t. 

Q. So as of the time of the accident this was just a grass or 
lawn area? A. It was an icy area—that is correct, sir. 

Q. You and the officer went out to the area that was de- 
scribed to you as having been an area of the fall by Mrs. Yee? A. 
To my knowledge that was all I knew, really. 

MR. GREGG: I have no further questions. 

THE COURT: You saw no imprint on the other side where 
there is a sidewalk? 

THE WITNESS: The police officer had been over there but I 
didn’t. 

THE COURT: Well did you see it? 

[256] THE WITNESS: Well the only thing that I did see was 
over here—I did not go with him to the other side, at all. 

THE COURT: Did you see any blood? 

THE WITNESS: No, sir—I did not. 

THE COURT: At the point that was indicated or any other 
point? 

THE WITNESS: No, sir. 

MR. ZEIGER: I have no further questions. 

MR. GREGG: Nothing further, Your Honor. 

THE COURT: You may step down and you are finally excused. 

(Whereupon the witness was finally excused) 


MR. ZEIGER: 
THE COURT: 
MR. ZEIGER: 
THE COURT: 
MR. ZEIGER: 
THE COURT: 


Mrs. Yee? 


MR. GREGG: 
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Mrs. Yee—would you take the stand. 

You are recalling Mrs. Yee? 

Yes, sir. 

To cover something you had forgotten? 

Yes, sir. 

Very well. Any objection to the recalling of 


Well I would like to have a proffer, Your Honor, 


so that I would know whether an objection would be appropriate or | 


not. 


[257] THE COURT: Come to the bench and make a proffer. 
(BENCH CONFERENCE) 
MR. ZEIGER: At this time, Your Honor, I wanted to ask her 


about the people that were at home with her. 
THE COURT: Oh I see—you have no objection to that? 
MR. GREGG: 


home— 


MR. ZEIGER: The members of her family who were in her 
apartment at this time on January 1, 1964. 

MR. GREGG: 

MR. ZEIGER: Yes. 

THE COURT: He wants to avoid, if he can, an instruction on 
absent witnesses—is that not it? 


What do you mean by the people who were 


Like the three sons for example? 


MR. ZEIGER: Yes. 
THE COURT: All right. 
(END OF BENCH CONFERENCE) 


Whereupon 


SARAH JEANETTE YEE 


was re-called as a witness in her own behalf and, having been pre- 
viously duly sworn, was examined and testified further as follows: 
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FURTHER REDIRECT EXAMINATION 


[258] BY MR. ZEIGER: 

Q. Mrs. Yee, according to your best recollection and calling 
your attention row to the night of January 1, 1964, when you fell, 
who was at home—what members of your family were at home that 
night? A. Just my son, Oren. 

Q. Oren— 

THE COURT: Was he the one who testified? 

THE WITNESS: Yes. 

Q. The one who testified yesterday? A. My son, Oren, yes, 
he was home arid my older son, Emerson Duane, and the youngest 
Charles, was across the hallway to Mrs. Lynch’s apartment. 

Q. And do you have another son? 

THE COURT: Well she spoke of two. 

THE WITNESS: Emerson. 

THE COURT: All right. 

THE WITNESS: Emerson is the one in the Navy. 

BY MR. ZEIGER: 

Q. I beg your pardon—where is he now? A. I don’t know. 
He is on a submarine and he is not allowed to tell where he goes. 

Q. He is in the Navy on a submarine. 

THE COURT: He is out of the city. 

[259] THE WITNESS: He is out of the country. 

BY MR. ZEIGER: 

Q. Was your husband home that evening with you? A. No— 
he was working, sir. 

Q. I see. So what immediate members of your family were 
home? A. My son, Oren—he was the only one in the apartment, 
sir. 


Q. He was the only one in the apartment? A. Yes, sir. 
MR. ZEIGER: No further questions. 
THE COURT: Where was your youngest son? 
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THE WITNESS: He was across the apartment. 

THE COURT: In the Lynch’s? 

THE WITNESS: In the Lynch’s. 

THE COURT: I see. Do you want to cross-examine? 

MR. GREGG: No, sir. 

THE COURT: Stand down. 

(Whereupon the witness was excused) 

MR. ZEIGER: Your Honor, that concludes the plaintiff's case. 

THE COURT: Very well. 

[260] MR. GREGG: May we approach the Bench, Your 
Honor? 

THE COURT: Yes—do you want me to excuse the Jury? 

MR. GREGG: I think I will be very brief. 

THE COURT: Very well—come to the Bench. 

(BENCH CONFERENCE) 

MR. GREGG: For the record, Your Honor, I would like to 
make a motion for directed verdict on behalf of the defendant, on 
the grounds that there has been no evidence on this very crucial mat- | 
ter of where this accident occurred, or how it occurred, which would 
be sufficient to permit the Jury to determine this question other 
than on the basis of pure speculation. Plaintiff's evidence in this 
case has the acrident happening in five or six different places, two 
or three in the plaintiff's own testimony and two or three from 
other witnesses, and we submit that to permit the Jury to decide 
this case on the basis of that evidence would be asking them to 
speculate and I do not think it would be proper or an appropriate 
function for a Jury. 

THE COURT: Overruled. 

(END OF BENCH CONFERENCE) 
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[261] TESTIMONY FOR DEFENSE 


THE COURT: You may proceed. 
MR. GREGG: I will call Mr. Wilson 
Whereupon 
EPHRAIM WILSON 


was called as a witness for the defendant and, having been first duly 
sworn, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 


BY MR. GREGG: 
Q. Would you tell us your full name? A. Ephraim Wilson. 
Q. Where do you live, sir? A. 1112 Savannah Street, South- 
east. 
Q. And is that Washington, D.C.? A. Washington, D.C. 
Q. Whereabouts did you live in that address? A. Apartment 


B-1 in the basement. 

Q. And are you employed at that address? A. That’s right. 

Q. What is your employment? A. I am janitor. 

Q. And what building or buildings do you work at? [262] A. 
1112 and 1110. 

Q. Savannah Street? A. Savannah Street. 

Q. How long have you been working there? A. About eight 
years. 

Q. And have you been living in that same apartment during 
that period of time? A. Same apartment. 

Q. What'is the name of your employer at the present time? 
A. It is Floyd E. Davis Company. 

Q. And what was the name of your employers back in 1963 
and 1964? A. Floyd E. Davis. 

Q. What are your duties or your jobs with respect to your po- 
sition as janitor—or what were they at that time? A. Well I take 
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care of the trash and the halls of the premises, you know—cleaning 
the buildings. 

Q. And with whom do you live in your apartment? A. Just 
me and my wife. 

Q. How old are you, sir? A. I am fifty eight. 

[263] Q. Do you have any other jobs? A. No other jobs. 

Q. Did you have any other jobs in 1963 or 19642 A. No, I 
didn’t. 

Q. Was this a full time job for you as janitor? A. Yes, sir. 

Q. Do you remember this plaintiff—Mrs. Yee? A. Well— 

Q. —as having been a tenant at 1112 Savannah Street? A. 
Well f don’t know exactly how long she has been there. 

Q. But do you remember her as having lived there at one time? 
A. Oh, yes—I do. 

Q. And do you remember specifically the day of January first 
1964? A. Well I don’t recall—No, sir. 

Q. Was there anything significant about the day of January 1, 
1964, so that you could remember it specifically? A. No, I don’t. 

[264] Q. Do you remember having noticed of an accident 
suffered by Mrs. Yee—did that come to your attention? A. No—I 
didn’t know that either. 

Q. Well at any time did anybody ever tell you that Mrs. Yee 
had been involved in an accident? A. Well, different ones had told 
me. 

MR. ZEIGER: Objection, Your Honor—he said he knows noth- 
ing about it. He answered that. 

THE COURT: Sustained. 

BY MR. GREGG: 

Q. Did Mrs. Yee ever report an accident to you that she suf- 
fered on January 1, 1964? 

MR. ZEIGER: Objection. 

THE COURT: Overruled. 
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THE WITNESS: She never told me, personally, no. 
BY MR. GREGG: 

Q. Allright now. What did your job or your position have to 
do with the sidewalks of the premises? A. Well I cleaned the snow 
and ice and kept them clean. 

THE COURT: When you speak of sidewalks, indicate the rear 
or whatever you are talking about. He might have in mind [265] 
the front sidewalks only—be a little more specific. 

BY MR. GREGG: 
Q. Were there sidewalks in the rear of this property at all? 
THE COURT: At that time. 

BY MR. GREGG: 

Q. At that time? A. It is two walks—one from each building. 
Out to the alley. 

Q. Were there two walks there back in 1964? A. There were. 

Q. And what did you do with respect to those sidewalks in the 
event of ice or snow? A. Well I kept those cleaned, well, so as the 
front. 

Q. Was there a front sidewalk also? A. Yes—front sidewalk. 
Yes there was. 

Q. And were there any sidewalks that went around the side of 
the buildings? A. None around the side. 

Q. Was'there at the time a parking lot at the rear of the build- 
ing? A. It is a parking area—and it was all the time. 

{266] Q. And where do these sidewalks lead to that went out 
of the back?’ A. Well, each one lead out to the parking area and 
that is right at the alley. 

Q. What are the sidewalks constructed of? A. Oh—concrete. 

Q. And how many days a week did you work? A. Well I 
worked every day. 

Q. At the time of the accident were there any trash containers 
in the building itself? A. It was. 
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Q. Where were they located? A. Right in the basement in each 
building. 

Q. Can you describe those containers for me. A. Well in 1112 
in the building that she were living in, the containers were right at 
the door in—as you come in the laundry room. 

Q. And what type of containers were they? A. They was 
sixty gallons drums with canvas bags in each one of them. 

Q. And how many drums were there? A. There was two in 
each building. 

[267] Q. And were there any other trash containers or gar- 
bage containers in the area? A. There was on the outside. 

Q. Where were they located? A. Located on the other side of 
the walk right at the alley. 

Q. Other side of what walk? A. On the other side of the walk 
behind 1110. 

Q. And they were right near the alley—there was an alley that 
ran down behind the parking area? A. There is an alley there. 

THE COURT: Let him indicaté where the alley is. Go down 
to the board and point it out. Orient him on the board—do you 
understand that diagram? 

THE WITNESS: I think I do. This is the walk and this is the 
alley out here. 

THE COURT: Where is the alley—on the other side of the 
parking lot? 

THE WITNESS: This is the alley. This is the walk from 1112 
to the alley here and this is the parking area here, and this is the 
alley here. 

THE COURT: On the other side of the parking area? 

[268] THE COURT: All right—where were the garbage cans 
located? 

THE WITNESS: The garbage cans were located in here. Over 
on this side and the walk is here—and the garbage cans are over in 
this area here. 
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THE COURT: All right—would you make a mark with his ini- 

tials to show where they were. 
BY MR. GREGG: 

Q. Now look at this carefully, Mr. Wilson, this is the parking 
area? A. That’s right. 

Q. And this is the sidewalk coming out of 1110? A. Yes, 
that’s right. 

Q. And this is the alley back here? A. Yes, sir. 

Q. So where were the trash cans and garbage cans located? A. 
They were located over on this side, on that side. 

THE COURT: Point it out. 

BY MR. GREGG: 

Q. Would you put a big X where they were located? A. This 
is the walk here. 

Q. No-—this is the walk. [269] A. This is the walk here. 

Q. And this is the parking area? A. This is the parking area. 

Q. This is the alley— A. Well that’s right—well, I would say 
about right there (indicates). 

THE COURT: Put a “W” there and mark it. Resume the stand. 

BY MR. GREGG: 

Q. Now, Mr. Wilson during 1963, or January 1964, what were 
the—to the best of your knowledge and recollection what were the 
tenants’ customs with respect to putting trash or garbage in the var- 
ious containers that were in the building? A. Well they usually bring 
the trash and garbage and they starting to putting trash and garbage 
both in the same can—in the trash cans. 

"THE COURT: The inside cans? 

THE WITNESS: Inside, and I asked them not to do it but well, 
they keep doing it anyway, so I put a, I had a sign myself printed, 
and put it up over these cans, that they not to put garbage in them 
but they did it anyway and they took [270] the sign down and 
wrote something else on the back of it and threw it over there be- 
hind the cans. 
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Q. So then even through there were separate containers for 
the trash and the garbage the tenants would put them both in the 
basement? A. That’s right. That’s right. 

Q. And would you say, Mr. Wilson, that this was especially so 
in bad weather? A. What is it? 

Q. Would you say that this was especially true in bad weather? 
A. Oh yes. 

Q. And what did you do with respect to keeping the snow and 
ice off the sidewalks in the rear of the building? A. Well I had a 
snow shovel and I shovel it and you know, put an ice melter on it— 
with chloride. 

Q. How soon after a snowfall would you do that? A. Well— 
well if it started snowing I would start it you know—if it snowed hard, 
I would start doing it right away—put the stuff on it there to melt 
it. 

Q. Did you ever leave snow remaining on a [271] sidewalk 
for a period of say five or six days without shovelling it up? A. Oh 
no—no; never. 

Q. You say in addition to shovelling it up you also used some 
type of chemical? A. That’s right. 

Q. What was the purpose of this chemical? A. That is to keep 
it melted. 

Q. And do you remember what the weather conditions were 
on January 1, 1964? A. Well I don’t exactly, no. 

Q. So that you don’t know whether you had worked on the 
sidewalks that day or not? A. I can’t say that, no. 

MR. GREGG: I have no further questions. 

MR. ZEIGER: No questions, Your Honor. 

THE COURT: Do you remember cleaning the snow off the 
sidewalks in the rear of the building during that period around 
Christmas? 

THE WITNESS: Oh yes. Yes, I do. 
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THE COURT: Clearing them up regularly—the sidewalks ex- 
tending from 1112 and 1110? 

THE WITNESS: 1110 and 1112—yes. 

[272] THE COURT: You do remember that? 

THE WITNESS: Yes, sir. 

THE COURT: All right—that is all I have. 

MR. GREGG: No further questions. 

THE COURT: You are excused and you may return to your 
employment. 

(Whereupon the witness was excused) 


* * * 


October 13, 1967 


{274] PROCEEDINGS 


THE COURT: You may proceed. 
MR. GREGG: Doctor Englehart is our first witness for today. 
Whereupon, 


DR. OTTO THEODORE ENGLEHART 


was called asa witness for the defendant, and having been first duly 
sworn, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 


BY MR. GREGG: 
Q. Will you state your name, please, sir? A. Otto Theodore 
Englehart, Junior. 
Q. And what is your profession? A. I am a surgeon. 
Q. And where do you practice? A. At 1302 - 18th Street, 
Washington, D.C. 
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Q. Do you have any specialty, Doctor? A. General Surgeon. 

Q. Will you tell us briefly your educational and professional 
background? A. I went to Under-Graduate School at Indiana Uni- 
versity. I attended Medical School at Indiana University. I [275] 
attended or subsequently had a year and a half of Internship and 
Residency at the Hospital in this City. I spent two years in the Sur- 
gical Section of the Army; six months in the Surgical Clinic of Public 
Health Service; then three years of service in Emergency Hospital; 
six months as Resident Surgeon at Childrens in this City, and then I 
went in to practice. 

Q. When was that? When did you first go into practice? A. 
In 1951. 


Q. Have you been practicing continuously in this City since 
then, Doctor? A. I have. 

Q. Practicing in what? A. General Surgery, yes. 

Q. What does General Surgery cover or encompass? A. Well, 


almost as the name implies, we had basic training in the surgical sub- 
specialties. In other words, we didn’t specialize in one particular 
part of the body. We did surgery of the head and neck, abdomen, 
rectal surgery, orthopedic training. General surgery. 

Q. Very well. Are you admitted to the Staff of any hospitals 
in the District of Columbia? [276] A. I am on the Staff of most 
of the hospitals in the District. 

THE COURT: Keep your voice up, Doctor. 

BY MR. GREGG: 

Q. Do you belong to any professional organizations or associa- 
tions? A. Yes, American Medical Association; District Medical So- 
ciety; other national medical organizations. 

Q. Doctor, did there come a time when you examined the 
plaintiff in this case, Mrs. Sarah Yee? A. I did. 

Q. And how many times did you see her? A. Two occasions. 
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THE COURT: Clearing them up regularly—the sidewalks ex- 
tending from 1112 and 1110? 

THE WITNESS: 1110 and 1112—yes. 

(272] THE COURT: You do remember that? 

THE WITNESS: Yes, sir. 

THE COURT: All right—that is all I have. 

MR. GREGG: No further questions. 

THE COURT: You are excused and you may return to your 
employment. 

(Whereupon the witness was excused) 


* * * 


October 13, 1967 


[274] PROCEEDINGS 


THE COURT: You may proceed. 
MR. GREGG: Doctor Englehart is our first witness for today. 
Whereupon, 


DR. OTTO THEODORE ENGLEHART 


was called as'a witness for the defendant, and having been first duly 
sworn, was examined by counsel and testified as follows: 


DIRECT EXAMINATION 


BY MR. GREGG: 
Q. Will you state your name, please, sir? A. Otto Theodore 
Englehart, Junior. 
Q. And what is your profession? A. I am a surgeon. 
Q. And where do you practice? A. At 1302 - 18th Street, 
Washington, D.C. 
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Q. Do you have any specialty, Doctor? A. General Surgeon. 

Q. Will you tell us briefly your educational and professional 
background? A. I went to Under-Graduate School at Indiana Uni- 
versity. I attended Medical School at Indiana University. I [275] 
attended or subsequently had a year and a half of Internship and 
Residency at the Hospital in this City. I spent two years in the Sur- 
gical Section of the Army; six months in the Surgical Clinic of Public 
Health Service; then three years of service in Emergency Hospital; 
six months as Resident Surgeon at Childrens in this City, and then I 
went in to practice. 

Q. When was that? When did you first go into practice? A. 
In 1951. 

Q. Have you been practicing continuously in this City since 
then, Doctor? A. I have. 

Q. Practicing in what? A. General Surgery, yes. 

Q. What does General Surgery cover or encompass? A. Well, 
almost as the name implies, we had basic training in the surgical sub- 
specialties. In other words, we didn’t specialize in one particular 
part of the body. We did surgery of the head and neck, abdomen, 
rectal surgery, orthopedic training. General surgery. 

Q. Very well. Are you admitted to the Staff of any hospitals 
in the District of Columbia? [276] A. I am on the Staff of most 
of the hospitals in the District. 

THE COURT: Keep your voice up, Doctor. 

BY MR. GREGG: 

Q. Do you belong to any professional organizations or associa- 
tions? A. Yes, American Medical Association; District Medical So- 
ciety; other national medical organizations. 

Q. Doctor, did there come a time when you examined the 
plaintiff in this case, Mrs. Sarah Yee? A. I did. 

Q. And how many times did you see her? A. Two occasions. 
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Q. What was the date of the first occasion? A. April 21, 1964. 

Q. And did you see her on that occasion in your office? A. 
I did. 

Q. And at that time did you take a history from her with re- 
spect to her condition and complaints? A. At that time I did. 

Q. What history did you obtain? A. Mrs. Yee stated on Jan- 
uary Ist of 1964 she had [277] gone outside her home to empty 
garbage, slipped and fell and struck her head against the concrete. 
She was unconscious and was found approximately forty-five minutes 
later, was taken to Hadley Hospital by the Rescue Squad, was there 
examined and x-rays were taken. She was advised there were no 
fractures present, she was permitted to go home that evening and 
asked to come back the next day for fitting of a neck collar. She 
subsequently was called by the hospital, asking her to return for 
re-x-ray of the skull but instead went to Doctor Ewan, her own 
doctor. Doctor Ewan admitted her to Doctor’s Hospital, and called 
Doctor Arthur Morris, a Neuro-Surgeon, to see her in consultation. 
She stated at Doctor’s Hospital she was re-examined, x-rayed and 
advised that she had a birth mark of the skull, consisting of a mass 
of blood vessels; that the fall had caused a rupture of the blood 
vessels and some bleeding and that it would be necessary for her 
to undergo surgery. She stated that a portion of the skull was 
removed, her post-operative course was uneventful and she was 
discharged fourteen days later, approximately. The day after her 
release she noted pain in the [278] neck and shoulders at home and 
contacted Doctor Ewan. He re-admitted her to Doctor’s Hospital 
where she remained under treatment for approximately four weeks. 
She stated that she was all right after her discharge, but had remained 
on muscle relaxing medication until approximately April Ist. She 
stated that at this time she had begun to awaken in the morning 
with a feeling of a hangover, and that she had some trouble with her 
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eyes. She had a funny pressure feeling like a cloud over her head 
and felt she was not able to see well and that this had persisted. 
She had visited an Eye Doctor, who advised her that he could not 
help her and referred her to another Eye Doctor. 

Q. Did she have any complaints that she mentioned to you at 
the time of your examination, Doctor? A. At the time of this ex- 
amination her complaints were of a pressure sensation in the head, a 
popping in the ears which occurred all the time, and the inability to 
see well. She stated she had good vision prior to the accident. 

Q. Was she taking any medication at that time? A. Exigesic. 

Q. And what is that? A. That is a muscle relaxant, a pain- 
killer. 

[279] Q. Hadn’t she previously stated she had given up tak- 
ing medication approximately three weeks before this visit? A. That 
was given in the history, yes. 

Q. Did you inquire? A. The past history was no previous in- 


jury to the head or neck, no previous trouble. She had undergone 
abdomen surgery, had nine children, no broken bones and no severe 
illness. 


Q. Did you conduct an examination at that time? A. I did. 

Q. What did your examination reveal? A. The examination 
revealed a developed, well-nourished overweight female of the age of a 
37, mentally alert and did not appear acutely ill. 

THE COURT: Did not what? 

THE WITNESS: Did not appear acutely ill. Her walking gait 
was normal, there was no evidence of imbalance or instability. Ex- 
amination of the head revealed a linear scar— 

THE COURT: What kind of scar? 

THE WITNESS: Linear, left parietrale, which was slightly tender 
to palpation. The hair on the scalp in this area was growing satis- 
factorily. Examination of the ears [280] revealed no evidence of 
trauma or pathology. The eye pupils reacted equally to light and 
accommodation. 
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THE COURT: You must speak more distinctly. The reporter 
is having difficulty. 

THE WITNESS: All right. 

THE COURT: The jury may be having some too. A little 
louder. 

THE WITNESS: The visual fields were grossly normal. Vision 
in the right eyé was measured at 20-40 minus one, and the left 20- 
50 minus one. The neck was short and thick; however, all neck 
muscles were normal and pain free. The chest was clear to osculta- 
tion and percussion. The heart rate was regular at 80-4. The blood 
pressure was 150 over 90. The abdomen was obese. But no path- 
ology was noted on examination. Examination of the lower extrem- 
ities revealed no evidence of pathology. The peripheral reflexes were 
normal. The barometer was negative. Examination of the back re- 
vealed no evidence of pathology. 


Q. Did you arrive at any conclusions as a result of your ex- 


amination? A. I did. 

Q. And what was that? [281] A. At the time of my examin- 
ation I could find no evidence of pathology. 

Q. Meaning what, Doctor? A. I could find essentially nothing 
wrong with her. 

Q. Very'well. A. There was, as noted above, a healed surgical 
scar. The left'perietral [parietale] in the scalp, performed by Doctor 
Morris. I would assume on the x-ray it was aneurism. 

THE COURT: I guess you had better state what that is. 

THE WITNESS: Either hemangioma or aneurism. Hemangioma 
is a cluster of dilated veins; and aneurism is an abnormal cluster of 
arteries and veins with an abnormal blood flow from the artery into 
the veins. Both of these would represent a congenital tumor. 

THE COURT: Congenital, did you say? 

THE WITNESS: Yes, sir. 


BY MR. GREGG: 

Q. What do you mean by “congenital”? A. That she was born 
with this. Mrs. Yee stated that her vision was not what it used to 
be, but, other than the [282] fact that she did need glasses at the 
time of my examination, there was no way that I could compare 
what her vision was with what it had been before. There were no 
objective findings other than the scar of the scalp, and in the history 
given with the subjective complaints already given. 

Q. Asa result of your examination, Doctor, could you state 
with a reasonable degree of medical certainty whether or not at the 
time of your examination Mrs. Yee, personally whom you examined, 
was medically disabled or whether or not she was medically able to 
perform the usual functions of, say, a waitress? A. At the time of 
my examination there was nothing physical that would prevent her 
from working as a waitress or otherwise. 

Q. Would you say, then, Doctor, that as far as you could de- 
termine she was able to perform the usual functions of a waitress? 
A. I would say so, yes. 

Q. Would you say she was not disabled from a medical point 
of view? A. That is correct. 

Q. Would you say this would be true with a reasonable [283] 
degree of certainty? A. Yes. 

Q. Now, when did you next see Mrs. Yee? A. I next examined 
Mrs. Yee about three years later, on July 11, 1967. 

Q. Did you take a history from her at that time? A. At that 
time I did. 

Q. Were there any additions to the history she had given on 
the prior visit to your office? A. Yes, there were. 

Q. Would you tell us, Doctor, what they were? A. The basic 
history was essentially the same that had been obtained in 64, with 
these additions. She stated in September of 1964 she had returned 
to her usual occupation as a waitress but was unable to continue. 
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She stated she was quite absent-minded, and that after working noted 
cramps in her legs and arms. She had developed pain in her right 
great toe and after an uric acid study obtained in the laboratory she 
was advised that she had arthritis. She stated that she was treated 
by Doctor Walsh of 1726 Eye Street, and placed on medication, and 
that she was forced to quit her job because of arthritis. She stated 
that she had had recurrent headaches at [284] this time and that she 
was unable to get an appointment with Doctor Morris, so she visited 
Doctor Wrisley. Doctor Wrisley advised her that she had a—quote— 
“pinched nerve” and advised exercises which she undertook and she 
improved on these exercises. She stated that she continued to have 
headaches off and on; that she no longer had any difficulty with 
reference to her arthritis. She advised me that approximately a year ~ 
before my examination, while she was drinking tea, a voice had come 
to her and told her that her troubles would be gone and that she 
would be healed. She continued on to say that she had discontinued 
eating pork, potatoes and corn, because they would defile her, and 
within six weeks her headaches were gone. She added she was told 
she had diabetes and was under treatment by a Doctor Mugman from 
1965 through 1966, but that the Lord had advised her she needed 
no medicine so she threw away her insulin, that he advised her he 
would cure her and that he had. At the time of the second examin- 
ation Mrs. Yee stated at the present time she feels well. On Sundays 
and Mondays she fasts. She had no symptoms referable to the head 
and neck at the time of my examination. 

Q. Did you conduct an examination at that time, [285] Doc- 
tor? A. I did. 

Q. Would you explain it for us? A. Examination of the head 
and neck was negative for pathological findings. 

Q. Meaning you found nothing wrong? A. That is correct. 
There was alco-range of pain free head and neck motion. The 
cranial nerves were intact. There was a soft, well-healed, non-tender 
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scar in the left perietral [parietale] region of the scalp. Examina- 
tion of the upper extremities were all right, as well as the back and 
abdomen. The lower extremities were negative for pathological find- 
ings. There was noted a slight irregularity of the ulnar— 

THE COURT: A what of the ulnar side? What did you say 
that was? 

THE WITNESS: There was a slight irregularity of the ulnar 
side of the distal phalanxes of the index fingers. Arthritic in nature. 
The blood pressure was 140 over 90. The urinalysis revealed a spe- 
cific gravity of 1.009, and was negative for sugar and for albumen. 
She stated she had lost weight from 206 pounds down to 136 
pounds, and that she had glasses she uses for reading at the present 
time. 

[286] BY MR. GREGG: 

Q. Did you arrive at any conclusions, Doctor? A. I did. 

Q. Would you tell us what they were? A. I could find no 
residual disability resulting from the fall described in January of 
1964. She appeared to have made a complete recovery from the 
post-ulterior cervical strain incurred at that time. The neurosurgical 
procedure was for congenital hemangioama and had no connection 
with the fall. 

Q. Are you referring now to the procedures employed by 
Doctor Morris while she was in the hospital on the first occasion 
with reference to the hemangioma? A. That is correct. 

THE COURT: I thought you said, Doctor, that the conclusion 
was that the concussion or the fall had caused a rupture of the 
vessels? 

THE WITNESS: No, sir. That was the history I was given at 
the time. 

THE COURT: She told you that? 

THE WITNESS: Yes, sir. 

THE COURT: That is what she told you? 


THE WITNESS: Yes, sir. 

THE COURT: But you didn’t find it? 

[287] THE WITNESS: No, sir, and the Doctor’s report did 
not indicate this. 

THE COURT: That there was any rupture caused by the fall; 
is that what you are saying, or not? I just want to know whether 
the rupture of the vessels which required the biopsy, is that what was 
done? 

THE WITNESS: At the time, no, sir. At the time of my first 
examination the records from the hospital and the records from 
Doctor Morris were not available. I assumed this was hemangioma. 
The history was that there had been rupture and bleeding. But the 
records of Doctor Morris and the hospital did not indicate there was 
any rupture or any bleeding. 

THE COURT: But she told you there was a rupture of the 
vessels? 

THE WITNESS: Yes, sir. 

THE COURT: In those words? 

THE WITNESS: She was told that she had a birth mark on 
the skull, quotation mark, consisting of a mass of blood vessels. She 
was advised that the fall had caused a rupture of the vessels and 
bleeding into the skull. She was told that the bleeding had been 
stopped and that a portion of the skull was removed. She was hos- 
pitalized for approximately [288] fourteen days. 

BY MR. GREGG: With respect to that— 

THE COURT: That is not responsive to my question. I asked 
him if those were her words. 

THE WITNESS: Yes, sir. 

THE COURT: I see. All right. 

BY MR. GREGG: Assume one of the treating physicians, 
Doctor Ewan, who was in on the case during the period of time the - 
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lady was hospitalized for the first time, testified that the x-rays did 
not show a defect in the skull, and that Doctor Ewan was of the 
opinion that this defect in the skull was Hemangioma, that this was 
congenital and had long pre-existed the accident and the Hemangioma 
was not caused by or in any way affected by the accident, and that 
a biopsy was performed by Doctor Morris for the purpose of deter- 
mining whether or not this Hemangioma had any serious or was 
going to create any serious problems, that the biopsy, the reason 
for performing the biopsy was not caused by the accident, would 
you say, Doctor, that would conform to your medical opinion with 
respect to a condition of this type? A. Yes. 

Q. And would you say, Doctor, that based upon those [289] 
assumptions that the hemangioma was in no way related to this acci- 
dent or fall? A. Yes. 

Q. What would you say with respect to the biopsy? What is 
the usual purpose of biopsy in a condition such as this? A. To 
answer the first part of your question the x-rays of the neck and 
skull were taken I am certain because of the fall Mrs. Yee had sus- 
tained. They revealed no fracture. But a defect in the skull was 
noted. 

Now when such a defect appears there is no way of knowing 
whether this represents a malignant type of growth or the benign 
type of growth unless a biopsy is performed. For this reason the 
biopsy was done. 

Q. It was to determine if there was a malignant or benign type 
of growth in this area? A. That is correct. 

MR. GREGG: I have no further questions, Your Honor. 
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CROSS-EXAMINATION 


BY MR. ZEIGER: 

Q. Doctor, when Mr. Gregg asked you whether you belonged 
to any Societies, I think you mentioned the D.C. [290] Medical 
Society; is that correct, Doctor? A. That is correct. 

Q. Do you belong to any specialty societies that were not 
mentioned that might have slipped? A. I am Board qualified with 
regard to the Board. 

Q. Are you a Member of the American Society of Abdominal 
Surgeons? A. Yes, | am. 

Q. That'wasn’t mentioned by Mr. Gregg. A. I said “others”, 

I believe. 

Q. Are you a member of any other surgical specialties? A. 
No other, no. 

Q. Doctor, do you spend most of your time in surgery? A. 
Yes, I do. 

Q. You are not a diagnostician? A. Only as a surgeon. 

Q. Not neurological? A. No, sir. 

Q. And elements that have to do with the brain, isn’t that 
primarily a field for a neurosurgeon or neurology? A. Yes, sir. 

Q. Doctor, you are not Mrs. Yee’s doctor, are you? A. No, 
sir. ; 

[291] Q. And you were engaged by the defendant to 
examine Mrs. Yee, weren’t you? A. Yes, sir. 

Q. [notice in this entire examination there was not any men- 
tion of a cerebral concussion. I notice in your report you only 
have one line with reference to it, and that is acknowledgement of 
it. I would like to ask you for your definition of a cerebral con- 
cussion. A. A cerebral concussion is a condition in which there 
has been a jarring of the brain. 

Q. That is your definition? A. This is a simple definition. 
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Q. Are you familiar with the Dorland’s Medical Dictionary? 
A. No, sir, | am not. It is a Standard Dictionary. 

Q. You can’t think of the name of the Medical Dictionary? 
A. No, sir. 

Q. Doctor, there was testimony by you that there was no 
skull fracture; isn’t that true? A. According to the x-rays and his- 
tory given to me there were no skull fractures. 

Q. There has to be an skull fracture to be residual skull dam- 
age, isn’t that true, Doctor? A. That is correct. 

{292] Q. And Mr. Gregg asked you your opinion of a report 
by Doctor Arthur Morris. But somehow or other he didn’t ask you 
about a report by Doctor Morris dated February 11, 1964, in which 
Doctor Arthur Morris said, “It is my impression she is suffering 
from the effects of the flexion injury of the cervical spine.” Do 
you know anything about that, Doctor? A. Yes, sir. This I think 
I mentioned as a posterior cervical muscle strain. 

Q. If Doctor Morris had such an impression you would think 
it was pretty valid, wouldn’t you, Doctor? A. Yes, sir. 

Q. Doctor, I would like to read you a definition of concus- 
sion of the brain and ask you if you agree or disagree. 

MR. GREGG: I object. 

THE COURT: Overruled. 

BY MR. ZEIGER: 

Q. “Concussion: Violent shock or jarring of the brain, verti- 
go, nausea, loss of consciousness, weak pulse, slow respiration from 
a severe head injury.” Would you agree with that, Doctor? A. 
When you ask me the definition you are giving the symptoms of 
the condition. Yes, I would agree with this. 

[293] Q. Now, Doctor, in your reports you mentioned some- 
thing, and I would rather be exact if I might, about the fact that 
Mrs. Yee had turned to prayer. A. Yes, sir, I think this was men- 
tioned in the history given. 
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Q. That isn’t so unusual, is it, when people are religious and 
are suffering, to turn to prayer; there is nothing unusual about that, 
is there? A. No. 

MR. GREGG: This is information given by the patient to the 
doctor and I think he should not be called upon to comment upon 
it. 

THE COURT: He just asked if it was unusual for people to 
turn to prayer. That is a rather obvious impression. I would think 
he would say “yes”; isn’t that true? 

THE WITNESS: I would say it is not unusual. 

THE COURT: Overruled. I don’t think he mentioned it in 
any derogatory sense. He just stated what she told him. 

BY MR. ZEIGER: 

Q. Doctor, the residual damage that you said could exist, even 
if there is a fracture— 

THE COURT: Wait a minute. He didn’t say there was resi- 


dual brain damage. [294] I understood him to say there were 
none. 


THE WITNESS: I said there were no demonstrable residuals. 
BY MR. ZEIGER: 

Q. Doctor, I only have one or two more questions, sir. After 
EEG report at a hospital shows changes consistent with cerebral 
concussion, and after the discharge summary of the patient, who 
had taken that EEG report, had the “post-concussion state”, there 
would be no ‘doubt in your mind that that patient suffered a con- 
cussion, would there? A. No. 

Q. Now, Doctor, as to the so-called congenital hemangioma, 
the field of medicine is not such an exact science that there isn’t a 
difference of opinion, is there? A. That is correct. 

Q. And, Doctor, how long after a patient is brought to a hos- 
pital, and the hemangioma is discovered, how long would it nor- 
mally take to determine whether it was congenital? A. Well with 
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reference to a lesion such as was presented in this case, in the skull, 
in order to know that the lesion was hemangioma it would be neces- 
sary to expose the lesion, take a look at it and get a pathological 
report of the tissue which was removed. This would depend en- 
tirely upon [295] how soon after the patient reached the hospital 
surgery was undertaken, and how rapidly the pathologist developed 
the slides following it. 

Q. How long would it take to determine whether it was con- 
genital, was my question, Doctor. A. All Hemangioma are con- 
sidered congenital. 

Q. I beg your pardon? A. All Hemangioma are considered 
congenital. 

Q. Why is that? A. Because it is not a thing that a patient 
develops subsequent to birth. It is felt that the underlying condi- 
tion is there and develops as an inherent congenital abnormality. 

Q. That is a matter of opinion, is it not? A. I think that is 
the universal opinion. 

Q. But that is an opinion? A. Yes. 

Q. Have there ever been cases on medical record, Doctor, 
where a Hemangioma—withdraw that. If that is the case, the uni- 
versal opinion, how could you account for two entries on medical 
records at Doctor’s Hospital that says “Hemangioma, cause not dis- 
cernible.” Now I will get that in exact words: —“Cause not [296] 
determined” or “‘Cause undetermined.” A. Those are not my rec- 
ords. 

Q. Of course they are not. They are the authentic records 
of Mrs. Yee’s physician and Doctor’s Hospital, and that is what they 
are. 

MR. GREGG: I object to him taking reference to Hemang- 
ioma. The hospital records indicate this was not related to the 
trauma and not congenital, and I object to him raising this point 
to the jury. 
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THE COURT: The jury will remember the testimony. 

MR. ZEIGER: I have no further questions, Doctor. Thank 
you. 

MR. GREGG: No further questions. 

THE COURT: Let me see if I have any, Doctor. 

BY THE COURT: 

Q. Doctor, we are interested in knowing what if any injury 
was resultant from her injury of the Ist of January, 1964 to this 
lady, and what if any permanent injuries she still sustains. Can you 
answer that yes or no? Can you answer that question for me? A. 
It is my opinion that she sustained a concussion and a posterior 
cervical muscle strain at the time of her fall in January, 1964. The 
course subsequent to her injury would bear this out. [297] I first 
examined her in April of 1964, at which time there were no ob- 
jective findings of residual disability. 

THE COURT: Of any kind? 

THE WITNESS: Of any kind. 

THE COURT: So she sustained a concussion? 

THE WITNESS: Yes, sir. 

THE COURT: With some residuals? 

THE WITNESS: No residuals that I could gather. 

THE COURT: I don’t mean permanent but temporary resi- 
duals? 

THE WITNESS: Yes, sir. 

THE COURT: And she sustained back and neck muscle 
strains? 

THE WITNESS: Yes, sir. 

THE COURT: They were all recovered by the time you saw 
her in April? 

THE WITNESS: Yes, sir. 


THE COURT: What were those temporary residuals she sus- 
tained as a result of the concussion? 
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THE WITNESS: According to the records, well concussion 
itself could be postulated as having occurred because she was ren- 
dered unconscious at the time of her fall. This is the history given 
and this I assume is correct. [298] At the time of her examina- 
tion, according to the records from Doctor’s Hospital, from her 
own physician, there was muscle spasm and limitation of motion in 
the neck. This would be proof that a muscle strain had occurred. 
In addition it is my understanding from the record that the initial 
EEG showed some changes suggesting that concussion had occurred. 

THE COURT: I want to know about the residuals. There is 
no doubt in your mind that she had a concussion; but what did she 
suffer as a result of that concussion? 

THE WITNESS: Immediately following? 

THE COURT: Within the next two or three weeks? 

THE WITNESS: Headaches, stiffness of the neck, very prob- 
ably muscle pain and neck pain in the region. 

THE COURT: That has nothing to do with the concussion? 

THE WITNESS: No, sir. The effects that she would feel from 
the concussion would be headaches. 

THE COURT: Headaches? 

THE WITNESS: Yes, sir. 

THE COURT: And you are of the opinion that any head- 
aches she now has is not contributory [attributable]? 

[299] THE WITNESS: This is my feeling. 

THE COURT: This is your professional opinion? 

THE WITNESS: Yes, sir. 

THE COURT: Is it your professional opinion she has no pain 
in the back or neck or if she has it is due to some other cause than 
the fall? Which is it? 

THE WITNESS: At the time of my last examination she ad- 
vised me she was having no pain with the neck. 

THE COURT: How about your first examination? 
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THE WITNESS: May I check that? 

THE COURT: Certainly. 

THE WITNESS: At the time of my first examination she had 
no complaints referrable to neck pain. 

THE COURT: But if she has any now would you attribute 
that to the concussion or muscular strain she had in January 1964? 

THE WITNESS: No. 

THE COURT: What would you attribute it to? 

THE WITNESS: Well, Your Honor, it could be due to dozens 
of things. At the time of the two examinations I found no evidence 
of spasm of the neck and no complaint of neck pain. Therefore, I 
couldn’t attribute neck pain to something that happened three years 
ago, with an intervening [300] history of arthritis as well. 

THE COURT: Are you of the opinion that she is feigning 
pain because you can’t discover the objective symptom of pain? 

THE WITNESS: I didn’t say that. 

THE COURT: Well, I asked you. 

THE WITNESS: At the time I examined her she had no com- 
plaint other than occasional headaches. 

THE COURT: Now she does have, within the last three 
months? 

THE WITNESS: I don’t know. 

THE COURT: Didn’t she tell you she was suffering from pain 
of the head or neck or of the back when you examined her in July? 

THE WITNESS: No, sir. 

THE COURT: There was no such complaint? Well, tell me 


again what was her complaint in July of this year when you ex- 
amined her, July 11. I think you said. 

THE WITNESS: Present complaints: Mrs. Yee stated at the 
present time she generally feels well. There were no symptoms re- 
ferrable to the head or neck. 

THE COURT: All right. Thank you very much. Anything 
further? 
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[301] MR. GREGG: Nothing further. 

MR. ZEIGER: Nothing further. 

THE COURT: You are excused, Doctor. Thank you for com- 
ing down. 


(Whereupon the witness was excused.) 

MR. GREGG: Your Honor, may I see the Weather Report 
that has been marked in evidence and read portions to the jury at 
this time? 

THE COURT: Yes, you may. 

MR. GREGG: At this time I would like to read the portion 
to the jury of the weather reports that have already been partially 
read to the jury. This has been offered and accepted in evidence 
as Plaintiff's Exhibit Number one. “Weather Report, Washington, 
D.C., National Airport, December, 1963.” It shows a snow fall oc- 
curring on December 23, 1963, and on December 24, 1963 an indi- 
cation that at that time there were five inches of snow on the 
ground. On the 25th there was three inches. On the 26th, there 
were two inches; on the 27th there were two inches. On the 28th 
there was one inch and on the 29th one inch. On the 30th, one 
inch, and [302] on the 31st there was one inch. The weather re- 
ports indicate during that period of time, December 23rd to the 
end of the month, the maximum temperatures on the 23rd were 
33 degrees; on the 24th, 38 degrees; on the 25th, 42 degrees; on 
the 26th, 52 degrees; on the 27th, 44 degrees; on the 28th, 38 de- 
grees, and on the 29th, 37 degrees, and on the 30th, 28 degrees 
and on the 31st, 27 degrees. The local climatical data or the 
weather report for the month of January, 1964. For the first day 
of the month, on a chart under hourly precipitation, I know you 
may not be able to read it, perhaps, but I will give it to you in 
just a moment, this is the appropriate block here (indicating). 
Starting at 3:00 a.m. the letter “t” appears. The letter “+” means 
“traces”. Not quite enough in the form of precipitation to be mea- 


172 


surable. At four o‘clock, .04, meaning 4/100 of an inch. At five 
o’clock another .04. At six o’clock .03. At seven o’clock .03. At 
eight o’clock .05. At nine o’clock .09; at ten o’clock .09; at eleven 
o’clock .11, meaning just a little bit more than a tenth of an inch 
had fallen in that hour. Twelve— 

THE COURT: This is December 31st? 

MR. GREGG: This is January Ist, Your Honor. 

THE COURT: Oh, I see. Is that a.m. or p.m.? 

[303] MR. GREGG: This is one o’clock in the afternoon. 

THE COURT: Of January Ist? 

MR. GREGG: Yes, sir. At one o’clock .05. At two o’clock, 
02: at three o’clock .01; at four o’clock traces again; five, traces; 
at six o’clock, traces again. May I pass this around to the jury 
just briefly, Your Honor? 

THE COURT: Yes. Give it to the juror number seven first 
and two of you look at it at the same time. 


MR. GREGG: The first page is December, and then Janu- 
ary (indicating). 

THE COURT: Two of you look at it at one time, then pass 
it on to the next two. 


MR. GREGG: Now, Your Honor— 

THE COURT: I think you had better not. Because they can’t 
do two things at one time. If you are reading something it takes 
their eyes off of the exhibit and they won’t hear what you say. 

MR. GREGG: I have another copy of that very same exhibit. 

THE COURT: If you would send it down the other [304] 
way it would save time. Do you stipulate it is a copy? 

MR. ZEIGER: Yes, sir. 

THE COURT: Send it down the back row, two at a time. 

MR. GREGG: The first page is January of ’64 and the second 
page December of 63. 
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THE COURT: Mr. Marshal, when they are through will you 
collect the exhibits and give it back to the Clerk? 

THE DEPUTY MARSHAL: Yes, Your Honor. 

THE COURT: Very well. You may proceed. 

MR. GREGG: Yes, sir. Mr. Zeiger read a portion of a Doc- 
tor’s Hospital Progress Record. At this time I would like to read 
to the jury the balance of that record. 

THE COURT: Very well. 

MR. GREGG: This is a Doctor’s Hospital Progress Report, 
pertaining to Sarah Yee, Doctor Morris, dated 1/15/64, headed “Dis- 
charge Summary.” A portion was read to you yesterday and I shall 
start at the part where counsel stopped yesterday. 

“X-ray examination of the skull showed no evidence of 
fracture but instead an irregular 2 em., in diameter defect 
in the external table of the skull [305] in the left peri- 
eatal [parietale] bone. The cervical spine was normal. This 
defect in the skull was not secondary to trauma but one 
which pre-existed. A re-examination of the past history 
shows evidence of tenderness in this region for several 
months. 

“On January 8th, and after she had made rather nice 
recovery from effects of her cerebral concussion, I biopsied 
the skull lesion. The pathological report is not back as of 
this date for the lesion required section of the bone which 
takes considerable time. In an event to rule out diffuse 
disease— 

THE COURT: What kind of disease? 

MR. GREGG: D-i-f-f-u-s-e, in which the skull was secondarily 
affected. Doctor Ewan did the following examinations and found 
all of them normal. 

“(1) X-ray of the chest; 

(2) X-ray of the abdomen; 


(3) Cholestrogram: 
(4) X-ray of the entire G.I. tract: 

“Cholesteral 190 mmg. per cent; uric acid 5.02 mmg. 
per cent; BNR plus 9 per cent; urinalysis, negative. White 
blood cell count of 7,200 with normal differential and 72 
per cent H.G.B. With H.E.T. Of 40 and normal physical 
examination. 

[306] “She progressed rather nicely during her hospital 
stay and was allowed out of bed on the third day. She 
was given daily traction which helped to alleviate most of 
her neck pain problem. Nicotinic Acid was used along with 
mild sedation and this controlled the dizziness within five 


days of admission. Her neurological examination after the 
fifth hospital day was entirely normal and she had. surpris- 
ingly good movement of the neck. After biopsy of the 
skull lesion the wound healed well. No complications 


followed'and the sutures were removed on the day of dis- 

charge at which time the wound was healed.” 

THE COURT: What is that? 

MR. GREGG: Was healed. 

“She was discharged on Emperin, P.R.N., and with in- 
structions to be progressively active. Her prognosis for 
complete recovery of the cerebral concussion should be 
excellent. I would recommend repeating her EEG in 
about one month’s time and the problem should be re- 
viewed again when the pathological material is available 
for histologic study.” 

That was signed by Doctor Arthur Morris. At this time, Your 
Honor, I would like to read into evidence portions of the deposition 
of the plaintiff pursuant to the rule that a deposition of a person may 
be used [307] for any purpose, as long as it is the adverse party. Page 
16 of the Deposition, the question was asked of Mrs. Yee: 
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“Question: Do you know what time it stopped sleeting 
or raining that day? Answer: Along in the evening 
sometime. 

“Question: About what time was that? Answer: I don’t 
know. Around six or seven in the efening, somewhere 
along there. I know it wasn’t too long. 

“Question: Was there any accumulation of this rain 

or sleet as you have described it on the ground when it 
stopped, do you know? Answer: No, I don’t. I tell 

you I wasn’t paying that much attention to it. Let’s 

just face it, I had one thing in mind when I went out 
there and that was to empty the garbage.” 

Now page 25 and 26. The question was asked of Mrs. Yee: 
“Question: Had you seen Doctor Ewan, before this 
accident? Answer: Yes, I saw him one time. I had 
made an appointment to have a physical, you know. 
[308] Question: And when was that? Answer: I 
don’t remember. He has a record of it but I don’t re- 
member. 

Question: Could that have been on December 30, 1963, 
just two days before this accident? Answer: Well, it 
could have been, I don’t know. 

Question: And what was your purpose in consulting 
with Doctor Ewan at that time? Answer: Well, 1 was 
going to have a physical. 

Question: And for what reason? Answer: Well I wanted 
to go on a diet so I felt I should have a physical to see 

if there was a thyroid trouble or whatever it was before 
I took the diet pills. 

Question: Did you have any complaints when you saw 
Doctor Ewan at that time? Answer: No. 
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Question: Did you actually get this physical? Answer: 

Yes. 

Question: You had nothing bothering you at that time? 

Answer: No. Only I was about 150 pounds and I wanted 

to lose a little weight.” 

MR. GREGG: Your Honor, I have nothing further. That is 
the Defendant’s case. 


October 16, 1967 
[402] THE COURT’S CHARGE TO THE JURY 


THE COURT (Pine, J.): Members of the jury, the taking of 
testimony in this case has been completed, summations of counsel 
have been concluded, and it now becomes my function and duty 
to charge the jury, which means to give the jury instructions on the 
law applicable to this case. The jury is required to follow the law 
as I give it to them. 


In this case Mrs. Sarah Hively Yee, Plaintiff, has [403] sued 
Bertnor Company, defendant. She claims damages for personal in- 
juries allegedly sustained by reason of the alleged negligence of de- 
fendant. There is no dispute that plaintiff was a tenant in the 
apartment house located at 1112 Savannah Street, Southeast, that 
defendant owned and operated this apartment house and grounds 
adjoining it through its agent, Floyd E. Davis Company, and that the 
plaintiff was injured on January 1, 1964. Also the weather condi- 
tions are not substantially in dispute because the records of the 
Weather Bureau were offered in evidence which, of course, while not 
infallible, are generally considered as exact. There is a conflict in 
the evidence on about everything else, including the place where the 
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plaintiff was injured and the extent and duration of her injuries 
attributable to the fall or this incident. 


Plaintiff claims that as she was on her way to deposit garbage 
at the place provided by defendant for this purpose she slipped and 
fell on ice and snow, and that this fall was proximately caused by 
defendant’s negligence in allowing the ice and snow to remain on 
the property at the place of plaintiff’s fall, or in failing to cover said 
place with cinders, sand or other abrasive material, and that this place 
of her fall was ‘under the control of defendant. 


Defendant claims that it does not have sufficient information 
upon which to form a belief as to where the incident [404] oc- 
curred, and denies any negligence on its part, but claims that the 
fall was solely caused by plaintiff's own negligence, or as an alterna- 
tive defense, which is permissible under our system of jurisprudence, 
and if established would absolve the defendant from liability, that 


plaintiff's injuries were proximately caused, in part at least, to her 
contributory negligence in failing to walk on the sidewalk, in failing 
to be aware of the condition that caused her fall, or if being aware 


of it, in failing to walk in such a manner as to maintain her balance, 
and in failing to use the area in the basement provided for trash. 


Now when a case is tried to a jury, the Court consists of the 
judge and the jury. The judge has the responsibility for passing on 
all questions of law as they arise in the case, and finally at this stage 
of the case to charge the jury. That is his exclusive function. It is 
his exclusive duty. The jury, on the other hand, has the duty and 
obligation and function of finding the facts. The jury is the fact- 
finding body. The jury is the sole judges of the facts. Between the 
two of us we constitute the court. You are the judges and sole 
judges of the facts, and I am the judge, the sole judge of the law. 
Neither of us must trespass on the prerogative of the other. 
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Now it being your duty to find the facts, how do you go about 
it? You find them from the evidence and inferences reasonably de- 
ducible from the evidence and nothing else. You [405] are not per- 
mitted to guess or speculate or conjecture. You are to confine your- 
self in finding these facts as a fact-finding body to the evidence and 
inferences reasonably deducible from the evidence. 


Now what is evidence? Evidence is what you have heard from 
the lips of witnesses who have appeared before you and the exhibits 
which have been received in evidence and nothing else. 


Now being the sole judges of the facts, you are of necessity the 
sole judges of the credibility of witnesses, that is, the amount of 
weight you will give to the testimony of each witness who has ap- 
peared befcre you, and in determining credibility you will take into 
account the manner and demeanor and conduct of the witness on 
the stand, whether he appeared to be a truth-telling person or other- 
wise, his ability or lack of ability to see and hear the things about 


which he has testified, his memory or lack of memory, his ability or 
lack of ability to express to you through the medium of words what — 
he has seen or heard, any bias or prejudice which may have distorted 
the testimony; and all those other factors which reasonable people 
take into account when they determine whether a witness is telling 
the truth or half-truth. 


Now I have granted certain prayers or requested instructions 
which the parties have asked for. They are entitled [406] to those 
prayers when ‘they state the law as the judge understands the law to 
be, and I shall read them as I go along. Now there may be some 
repetition in the prayers that I have granted and read to you and 
what I say to you generally. If there is, please do not consider that 
that repetition is intended for emphasis. It is not. It almost becomes 
inevitable, if a judge’s charge is to be at all coherent or intelligible 
when these prayers are read because repetition just almost inevit- 
ably creeps in. Now I will read one prayer now. 
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In weighing the testimony of witnesses it is proper for you to 
consider those factors of human nature which either with or with- 
out any wrongful intention may obstruct the giving of perfectly true 
testimony. These factors are suggested in these questions: Did the 
witness have full opportunity to learn the truth? If so, did he have 
the intelligence and purpose to ascertain the facts? What was the 
advantage or disadvantage of his point of observation? Does the evi- 
dence show that the witness had a motive for favoring, or an inclin- 
ation to favor any party? In other words, was he a biased or an im- 
partial witness? What degree of intelligence, what quality of memory, 
what grade of moral purpose so far as concerns this case were re- 
vealed by his appearance, manner of testifying, and all other evidence 
in the case? Was the testimony reasonable and consistent within it- 
self and with uncontradicted facts? [407] Was there any timidity, 
physical handicap, lack of ability in self-expression, or other condi- 
tion that placed the witness at a disadvantage or caused his testimony 
to appear untrustworthy when in fact it should be given full 


credence? Was the witness dealt with fairly by counsel, or was he 
without fault of his own, confused or embarrassed and thus placed 
in a light not truly representative? Should you consider any of these 
questions, either in your own private reasoning or in open discussion, 
you must look for an answer only to the evidence received in the 
trial of the action. However, in determining what weight you should 
give to any evidence presented to you, you may use everyday ex- 
perience and common sense you have gained in the conduct of your 
own affairs. 

I also should add that you may consider in evaluating the wit- 


ness’ testimony his interest in the outcome of the case which may 
have perverted his testimony. 


Now if you believe that any witness has testified falsely in re- 
spect of any material matter concerning which he could not have 
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been reasonably mistaken, you may ignore all of that witness’ tes- 
timony or so much thereof as you believe to be unreliable or un- 
dependable. 


Now there have been two physicians who have testified. They 
are known as expert witnesses. They are permitted to give their 
opinions, one of the few exceptions where [408] opinions are per- 
mitted to go to a jury. Usually only facts go to a jury, but phy- 
sicians, in their specialized field, are permitted to express opinions. 
In this case, as 1 understand it, there is some conflict between the 
physicians. I must read to you how you must consider the testimony 
of physicians or experts, as they are called. 


A person who by education, study and experience has become 
an expert in any art, science or profession, and who is called as a 
witness, may give his opinion as to such matter in which he is espe- 
cially versed and which is material to the case which should be con- 
sidered and weighed by you like any other evidence in the case. You 
are not bound by it if the facts upon which the opinion is based 
have not been established to your satisfaction by the evidence. How- 
ever, you should not reject it if it is uncontradicted and not inher- 
ently unreasonable. In this case there has been a conflict in the 
testimony of expert witnesses. By considering and weighing the 
credibility and qualifications of the respective experts who have testi- 
fied, the logic or the reasons given in support of their opinion, the 
other evidence in the case which favors or opposes a given opinion, 
and by using your own experience and good judgment as reasonable 
and intelligent people, you must resolve that conflict and determine 
which of the opinions to accept as accurate. 


[409] Now you must be fair and impartial in your judgment. 
You must not let sympathy or bias or prejudice enter into your 
judgment in any sense whatever, and as I have told you, you are not 
to speculate or guess. You are to reach your judgment on the facts 
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as you find them from the evidence in this case and inferences rea- 
sonably deducible from the evidence. 


Now throughout the trial there have been objections by the 
parties to questions which have been asked. I have ruled on those 
objections. Now you should make no inference whatever from the 
fact that the parties have objected or whatever my ruling was. It is 
not evidence in the case. 


One party to this lawsuit, the defendant, is a corporation. That 
is of no significance whatever. The law looks upon corporations in 
the same way it looks upon individuals. They are all treated alike. 


Now when a party brings a lawsuit he has the burden of estab- 
lishing his case. That means establishing the essential elements of 
his case, and I shall give you the essential elements of this case be- 
fore I am through. 


When a defendant asserts the affirmative of a defense, then he 
has the burden of establishing that affirmative defense, in this case, 
contributory negligence. So the plaintiff has the burden of proof 
in establishing the essential elements of her case, and the defendant 
has the burden of [410] proof in establishing the defense of con- 
tributory negligence, which I shall come to before I am through. 


Now how is that burden carried? That burden is carried by a 
preponderance of the evidence. If any of you have sat in criminal 
cases, you know the burden on the government there is to establish 
guilt beyond a reasonable doubt. That is not the burden in a civil 
case. The burden of proof on the plaintiff in a civil case is to establish 
the essential elements of his case by a preponderance of the evidence. 


Now what is a preponderance of the evidence? It is not the 
greater number of witness on one side or another. It is the greater 
weight of the evidence. It is that state of the evidence which 
weighed against that which is opposed to it has the most weight in 
your mind, carries the most conviction in your mind. 
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Now if you believe that any party to this action, this lawsuit, 
has failed to produce a witness or testimony which was peculiarly 
available to him, and which is relevant to this case, and has not given 
a satisfactory explanation for failing to produce that testimony or 
the witness, you may, if you wish, infer that that witness’ testimony 
would be adverse to the party failing to call him, but that is a matter 
for your discretion. 


[411] Now you should give careful attention to the summa- 
tions of counsel because they are designed to assist you in marshall- 
ing the facts and organizing the facts in your mind, but what they 
say to you is not evidence. The evidence is only, as I have stated, 
what you have heard from the lips of witnesses who have appeared 
before you and the documents which have been received in evidence. 


Now I may comment on the evidence as I go along, and if I do, 
please bear in mind that my comments are not evidence, and if you 
disagree with what I say as to facts, that is your prerogative, and if 
you disagree with what counsel say as to the facts in their closing 
summations, that of course is your prerogative and your right, be- 
cause what I say and what they say are not evidence. 


If you find that it was peculiarly within the power of a party to 
produce stronger and more satisfactory evidence than that which 
was offered on a material point, you should view with caution the 
weaker and less satisfactory evidence actually offered on that point 
unless the failure to produce a stronger and more satisfactory evi- 
dence has been satisfactorily explained. 


Now I have used the word “proximate cause”’ and I shall use it 
again several times before I am through. I think I should give you a 
definition of it. The proximate cause of an [412] injury is that 


cause which in natural and continuance sequence, unbroken by any 
efficient intervening cause, produces the injury and without which 
the result would not have occurred. It is the efficient cause, the one 
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that necessarily sets in operation the factors that accomplish the in- 
jury. It may operate directly or by putting intervening agencies in 

motion. This does not mean that the law seeks and recognizes only 
one proximate cause of an injury consisting of only one factor, one 
act, one element or circumstance, or the conduct of only one person, 


to the contrary, several factors. For example the acts and omissions 
of two or more persons may work concurrently as the efficient causes 
of an injury, and in such a cause each of the participating acts or 
omissions is regarded in law as proximate cause. 


Now the fact that an accident occurred and that plaintiff was 
injured does not in itself give rise to liability on the part of the de- 
fendant. Before there can be liability it must be established that 
defendant was solely negligent and that such negligence proximately 
caused her to fall and injury herself. Defendant is not an insurer of 
the safety of all persons using his premises, and the fact that an acci- 
dent occurred does not of itself constitute negligence. By using the 
word “insurer” I mean that the defendant does not owe an ultimate 
duty to plaintiff to compensate her for injuries suffered by an [413] 
accident. The ultimate basis for recovery in this action is that de- 
fendant was negligent and solely negligent. 


Now what is negligence? You all know generally what it is, 
but I shall define it for you. Negligence is the absence or want of 
reasonable care, that is, the degree of care which an ordinarily pru- 
dent person takes under the same or similar circumstances. Stated 
another way, negligence is the doing of something which an ordinary 
prudent person would not do under the same or similar circumstances, 
or the failure to do something which an ordinarily prudent person 
would do under the same or similar circumstances. Negligence is not 
an absolute term but a relative one. This means that in deciding 
whether there was any negligence in this case, the conduct of a party 
must be considered in the light of all the surrounding circumstances 
which have been shown to you by the evidence. The reason for this 
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rule is that we know that a reasonably prudent person will react dif- 
ferently to different circumstances. Those circumstances enter into 
and in a sense are a part of the conduct in question. An act that is 
negligent under one set of circumstances might not be so under 
another. Therefore, to arrive at a fair standard we ask, “What con- 
duct might reasonably have been expected of a person of ordinary 
prudence?” Our answer to that question gives us the criteria by 
which to determine whether or not the evidence before us is neg- 
ligence. 


[414] Plaintiff does not contend in this case that the defendant 
was negligent in doing anything affirmatively, but only that the de- 
fendant failed to do something required by reasonable care. In other 
words, plaintiff does not claim that defendant created a hazardous 
condition but only that in the failure to exercise reasonable care he 
allowed a condition of this kind to exist. 


If you find the place where the plaintiff fell—and on this point 
there is a conflict in the evidence—was under the exclusive control 
of defendant, and that this place was on the route provided by the 
defendant, or generally used by the tenants of 1112 Savannah Street, 
Southeast, where the plaintiff lived, as a means of egress and ingress 
to and from the place where the garbage containers were located, it 
was the duty of the defendant to exercise reasonable care to main- 
tain this place in a reasonably safe condition for use by tenants of 
the building for this purpose. Therefore, as I stated, it is necessary 
for you to determine from the evidence where the plaintiff fell, that 
is, whether on that part of the premises which were provided for or 
generally used as a means of egress from apartment 1112 Savannah 
Street, Southeast, to the garbage containers or somewhere else. 


Plaintiff claims that defendant was negligent in the manner I 
have stated and defendant claims that it took all [415] reasonable 
precautions to maintain the means of egress provided in a reasonably 
safe condition by removing the snow and applying chemicals for its 
removal within a reasonable time after the snow fell, and further that 
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plaintiff did not fall on such a place but in another place where the 
defendant had no such duty. 


Plaintiff claims, on the other hand, that defendant allowed the 
snow to accumulate and melt and form ice from the preceding snow- 
fall, and that she fell at a place along the means of egress provided 
by defendant after defendant knew, or reasonably should have 
known, that an accumulation of snow had fallen. 


Now those are the respective claims of the parties, as I under- 
stand them. And the essential elements of the plaintiffs case are 
these. They are the elements which I have told you were her duty 
to establish by a preponderance of the evidence before she can re- 
cover. First, that plaintiff fell and injured herself in a place under 
the exclusive control of defendant. Now I do not think there is any 
dispute that wherever she fell it was under the exclusive control of 
the defendant. Whether it was on the pathway, or the route leading 
from 1110 Savannah Street, Southeast, or from a place north of 1112 
Savannah Street and between the rear of 1112 Savannah Street and 
the tenant parking area, and there is a dispute on that. [416] There 
is also a dispute as to whether there was any pavement along there 
and whether that was the place provided by the defendant for use 
as a means of egress and ingress to and from the garbage containers 
for tenants in 1112. 


The second element is that this place was a portion of the 
means of egress provided by defendant and customarily used by the 
tenants of 1112 Savannah Street to the garbage containers. 


Third, that plaintiff fell as the proximate result of the negligence 
of defendant, as I have heretofore stated, and as that term has been 
defined to you by me; that such fall proximately caused her to in- 
jure herself. 


Now I shall now read another instruction, requested instruction 
or prayer. The defendant as owner of apartment building, who re- 


186 


tained control of the common approaches to the building, is, after 
notice of an unreasonably dangerous condition, or after in the exer- 
cise of reasonable care defendant should have known of the exist- 
ence of such condition, required to exercise ordinary care so that 
persons lawfully using them may not be subjected to conditions, 
either temporary or permanent, which make the approaches unrea- 
sonably dangerous to tenants of the building. The defendant is not 
liable to the plaintiff if the condition was not unreasonably danger- 
ous to tenants of the building. The defendant is not liable to the 
plaintiff if the condition was not unreasonably dangerous to persons 
lawfully using the approaches, or if defendant had no notice of the 
{417] condition, or if defendant did not have a reasonable oppor- 
tunity to discover the alleged condition, or if it did not have a rea- 
sonable opportunity, after notice, to correct it, or after the lapse of 
a reasonable time in which to acquire knowledge of the condition, 
nor is defendant liable to plaintiff if she failed to act as a reason- 


ably prudent or careful person in view of the existing circumstances 


would have acted to avoid injury to herself if she had failed to exer- 
cise reasonable care for her own safety. 


Now if you find that each and all of those essential elements 
have been established by a preponderance of the evidence, your 
verdict will be for the plaintiff unless you find that defendant has 
established by a preponderance of the evidence that notwithstand- 
ing its negligence, the plaintiff was likewise negligent and that her 
negligence contributed in part, at least, to causing her to fall. 


If you do not find that each and all of the essential elements 
have been established by a preponderance of the evidence, your ver- 
dict will be for the defendant. Now if you find that the defendant 
has established by a preponderance of the evidence that plaintiff was 
likewise negligent, and that her negligence contributed in part, at 
least, in causing her to fall, your verdict will be for the defendant 
because that would absolve the defendant from liability. 
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[418] Now if you find for the plaintiff, you will then come 
to the question of damages and award to her such sum as will fairly 
and reasonably compensate her for her injuries which proximately 
resulted from her fall, taking into consideration the reasonable value 
not exceeding the cost to her of medical attention received as a 
result of her fall, including physician’s and surgeon’s services and 
hospital attention and care, the reasonable value of time lost by the 
plaintiff since her injuries where she was unable to pursue her usual 
occupation by reason of injuries proximately resulting from this fall, 
and also take into consideration such sum as will reasonably and 
adequately compensate the plaintiff for any loss of earnings proxi- 
mately caused by the injury in question which you find from the 
evidence plaintiff is reasonably certain to suffer in the future. In 
determining this amount you should take into consideration the evi- 
dence of plaintiff's earning capacity or actual earnings and the 
manner in which she normally occupied her time before the injury, 
and you may also, in determining this amount, take into considera- 
tion what the plaintiff’s health, physical ability and earning capacity 
was before the incident and what it is now, the nature and extent of 
her injuries and disabilities, whether they are reasonably certain to 
be permanent in character, or if not permanent, the extent of their 
duration, all to the end of determining the effect of her injury upon 
her loss of earnings to date and her future earning capacity, and the 
present value of the loss sustained [419] as a proximate result of 
the injury in question. Also you will take into consideration, if you 
find for the plaintiff, not only the elements of damage I have already 
mentioned, but such sum as will reasonably and adequately compen- 
sate her for the pain, discomfort and mental anguish suffered by her 
as a proximate result of the injury in question, and such pain, 
discomfort and mental anguish, if any, that you find from the evi- 
dence plaintiff is reasonably certain to suffer in the future as a 
proximate result of the injury. 
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You will recall that there is a conflict in the medical testimony 
as to what injury she sustained as a proximate result of this fall, the 
plaintiff taking the position that her present condition, as testified 
to by her, all stems from the fall, and defendant taking the position 
that she is misstating or exaggerating her present condition, and that 
she recovered from the residuals of the fall within a few months 
thereafter and that none of her present complaints, if they exist, are 
attributable to the fall. 


As I recall the testimony, plaintiff’s sole complaints now, briefly 
stated, are headaches and muscle problems which she attributes to 
the fall. Defendant contends that she has no basis for such com- 
plaints now and that she has completely recovered from any resi- 
duals attributable to the fall and within several months thereafter 
that she had completely recovered [420] from any of those resi- 
duals, I meant to say, if I didn’t. 


You will have to weigh and evaluate the evidence and determine 
where the truth lies on this point as well as those other conflicting 
points in the testimony. 


Now when you go to your jury room you will first select your 
Foreman who will preside over your deliberations and see to it that 
each of you is given a reasonable opportunity to express his thoughts 
and his views. When you have reached your verdict, which must be 
unanimous, you will make that fact known to the Deputy Marshal 
in whose custody you will be, and I will then call counsel together 
and receive it. Your verdict must be unanimous, as I have said, and 
will be announced by your Foreman unless the jury is polled, in 
which case each of you will be required to announce it. Now if you 
have occasion to send any note to me asking for further instructions 
or clarification of the instructions I have given to you, do not state 
in that note how you stand in your voting up to that point. That 
is not to be done. 
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I will hear objections at the bench. 


(AT THE BENCH) 

THE COURT: I will her from the plaintiff first. 

MR. ZEIGER: No objection. 

MR. GREGG: I object again, Your Honor, to permitting the 
jury to speculate on the loss of income beyond April 21st, [421] 
1964. I further object to the instruction to future possible income, 
future pain and suffering. 

THE COURT: Future pain? 

MR. GREGG: Future pain and suffering, on the grounds that 
the evidence doesn’t support it. Your Honor mentioned to the jury 
that they should not guess or speculate, but you did not tell them 
what they should do in the event they did have to guess or speculate, 
and the standard instruction goes on to say if they feel the evidence 
is equally balanced so it does not preponderate, then that particu- 
lar person who had that burden has failed to meet that burden. 

THE COURT: I will state that. 

MR. GREGG: That is instruction 64. 

THE COURT: I have it here. It is number what? 

MR. GREGG: It is on page 29, Instruction No. 64. 

THE COURT: All right. 

MR. ZEIGER: I have no objection, Your Honor. 

(IN OPEN COURT) 

THE COURT: Counsel have requested me to give you one 
further instruction, which I shall now do. As I have told you, the 
law does not permit you to guess or speculate as to the cause of 
the accident involved in this case. If in your view the evidence is 
equally balanced on the issue or negligence or proximate cause so 
that it does not preponderate in favor [422] of the party making 
the charge, then he has failed to sustain the burden of proof. In 
other words, if the evidence is in equipoise, the party having the 
burden of proof in that instance has failed to sustain his burden 
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which must be carried by a preponderance of the evidence. Is that 
satisfactory? 

MR. GREGG: Yes, sir. 

THE COURT: Very well. You may take the case, and the 
alternate juror is excused from further consideration of the case with 
the Court’s expression of appreciation for listening so attentively 
and being ready to fill in if necessary. You may return to the Jury 
Lounge, madam. 

THE ALTERNATE JUROR: May I go now. 

THE COURT: You may return now. The jury will now take 
the case, and if you want to look at any of the exhibits that have 
been received in evidence, let me know and I will send them to you. 


(Whereupon at 12:10 p.m. the jury retired to the jury 
room to deliberate and consider its verdict.) 


(Whereupon, at 1:40 p.m. with the Court and counsel 
present, the following occurred.) 


THE COURT: Have them brought in and lined up double file 
right in front of the jury box. 
[423] (The jury entered the courtroom.) 
THE COURT: Members of the jury, I have this note from you: 
“Your Honor: Would like weather report offered in 


evidence and also blueprint. Would like to have black- 
board. 


Forelady of the Jury.” 
Who is the Forelady? 
(The Forelady raised her hand.) 
Now the Clerk will hand to the jury the weather reports and also 
the blueprint. Is there any objection, gentlemen? 
MR. ZEIGER: No, sir. 
MR. GREGG: No, sir. 
(The exhibits were handed to the Forelady.) 
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THE COURT: Now so far as the board is concerned, it is im- 
possible to get it through the doors, so I will let you cluster around 
it and look at it again very carefully for a few minutes. Then you 
will return to your jury room. If, after you get back there, there is 
a dispute as to what the board shows, you can come in again and 
look at it again. Will you cluster around it now. It is the best I 
can do. 

(The jurors went to the board.) 

I will tell you what I will do so it will be more [424] con- 
venient. I will clear the courtroom and then you will consider the 
courtroom as the jury room, so I will ask everybody to leave so they 
can discuss everything they have to discuss. Mr. Marshal, do not let 
anybody come in while the jury is deliberating in the courtroom. 

THE DEPUTY MARSHAL: I will do that, Your Honor. 

THE COURT: And you, Madam Clerk and you, Mr. Reporter, 
leave the courtroom. 


(Whereupon, everyone except the jury left the court- 
room, and after the jury deliberated at the blackboard it re- 
turned to the jury room.) 


(Whereupon, at 5:20 p.m., with the Court and counsel 
present, the following occurred:) 
THE COURT: Bring the jury in and have them stand in double 
file in front of the jury box. 
THE DEPUTY MARSHAL: Yes, Your Honor. 
THE COURT: I am going to let them go, gentlemen, for the 
night. Is there any objection? 
MR. GREGG: No, sir. 
MR. ZEIGER: No, sir. 
(The jury entered the courtroom.) 
THE COURT: Members of the jury, you have listened to the 
summations of counsel and also the charge of the judge [425] to the 
jury, and have been deliberating for about five hours, with a short 
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time out for lunch, and I think it would be the part of justice if I 
let you separate for the night and come back tomorrow morning when 
when you are fresh and resume your deliberations then. So I am 
going to excuse you now for the night, and request you and direct 
you to return tomorrow morning at ten o’clock to resume your de- 
liberations. 


Now do not forget my admonition not to discuss this case with 
anyone or allow anyone to discuss it with you, and do not discuss 
it among each other over the telephone tonight. Do not discuss the 
case until you are all assembled in the jury room and start your de- 
liberations again. So come back refreshed tomorrow morning after 
a good night’s rest and pursue your duties. You are excused now 
until tomorrow morning, and the exhibits may be left with the Clerk 
that you have. Will you come up and deliver them to the Clerk, 
madam. She! will deliver them to you tomorrow morning as soon 
as you are ready to resume your deliberations. And do not start 
until all 12 are there. Do not start the deliberations until all 12 are 
there. You see, these parties are entitled to your verdict uninfluenced 
by anybody, and that is what we try to see how it is. All right, you 
are excused for the night. 

(Whereupon, at 5:23 p.m. an adjournment was taken 

until 10:00 a.m., Tuesday, October 17, 1967.) 


October 17, 1967. 


THE COURT: Gentlemen, I have some news which is welcome 
to me. I have this note from the jury room: 

“Your Honor, this jury has reached a verdict.” 

Bring the jury in, Mr. Marshal. 

THE DEPUTY MARSHAL: Yes, Your Honor. 

THE DEPUTY CLERK: Madam Forewoman, has the jury agreed 
upon a verdict? 
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THE FOREWOMAN: Yes, we have. 

THE DEPUTY CLERK: Do you find for the plaintiff, Sarah 
Hively Yee or the defendant, Bertnor Company; 

THE FOREWOMAN: We find for the plaintiff. 

THE DEPUTY CLERK: In what amount; 

THE FOREWOMAN: $15,000. 

THE DEPUTY CLERK: Ladies and gentlemen of the jury, 
your forewoman says you find for the plaintiff, Sarah Hively Yee, 
in the sum of $15,000 and that is your verdict so say ye each and 
all? 

(Chorus in the affirmative.) 

THE COURT: You may return to the juror’s lounge. You 
may go back to the jurors’ room and get your wraps. 

[3] THE COURT: Where are the exhibits? 

THE DEPUTY CLERK: We have them, Your Honor. They 
turned them in at noon: 

THE COURT: Gentlemen, if you want to preserve what ison 
that board you had better have a photograph taken very soon be- | 
cause some of the cleaning people clean off whatever is there. 

MR. GREGG: May I obtain permission from Your Honor to 
have someone come in and take a picture of it? 

THE COURT: Yes, but be sure and do it in the next day or 
two because we have a new trial starting. 

(Thereupon, at 2:10 o’clock the above-entitled matter 


was concluded.) 
xk * 
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STATEMENT OF THE QUESTIONS PRESENTED 


1. Whether the trial court erred in refusing to grant a directed 
verdict or judgment n.o.v. in favor of appellant on the ground that | 
the evidence was not sufficient for the jury to consider whether ap- 
pellee’s injuries, which she sustained as a tenant of appellant when | 
she fell on appellant’s premises, were proximately caused by appel- | 
lant’s negligence as opposed to at least the equally likely possibili- 
ties that appellee fell on property which appellant was under no | 
duty to keep free from ice and snow, that appellee’s own contribu- 
tory negligence was the sole proximate cause of her injuries, and that 
appellee fell on snow that had so recently fallen that appellant was 
under no duty to have removed it by the time appellee fell. | 


2. Whether the trial court erred in participating in the examina- 
tion of appellee’s witnesses in the manner and to the extent indi- | 
cated in the record in that the court’s questions unduly and preju- | 
dicially repeated questions earlier asked and adequately answered in) 
the course of the examinations by the parties’ counsel. 


3. Whether the trial court erred in failing to limit appellee’s 
witnesses to those whose identities were made known to appellant © 


according according to the terms of the pre-trial order. | 


4. Whether the trial court erred in failing to limit appellee’s 
claimed loss of income to the period of her disability established by 
the uncontradicted medical evidence and in failing so to instruct the 
jury. ! 
5. Whether the trial court erred in overruling appellant’s ob- | 
jection to references by counsel for appellee to appellee’s hemangioma 
which the uncontradicted medical evidence established was congeni- 
tal and not causally related to the accident here involved. | 
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SARAH HIVELY YEE, 
Appellee. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under Title 28, United States Code 
Section 1291, to review the judgment of the District Court. The | 
District Court had jurisdiction under Title 11, Section 521(a)(1), 
D.C. Code (1967 Ed.). See Complaint (JA 1). 


STATEMENT OF THE CASE 


From October 1962, until October 1966 (JA 75), appellee, 
Sarah Hively Yee; was a tenant, with her husband and two sons (JA 
34), in an apartment at premises owned by appellant at 1112 Savan- 
nah Street, S.E., in the District of Columbia. Over a year after she 
first became a tenant, on January 1, 1964, at about 9:00 p.m. GA 
40, 75-6, 87), when there was snow and ice on the ground, appel- 
lee slipped and fell while on her way from her apartment to take a 
bag of garbage to garbage cans located at the rear of appellant’s 
premises (JA 35, 41-2, 137). 


Appellant’s building at this location was three stories high and 
contained several apartments divided between two addresses of 1112 
Savannah Street and 1110 Savannah Street (JA 35-6). A paved au- 
tomobile parking lot for tenants was located across the rear of the 
premises (JA 25). (See the blackboard sketch photographed after 
the trial and here reproduced as Appendix A of this brief.) The gar- 
bage pails toward which appellee was heading were at the rear of the 
premises to the left of the parking lot (JA 14-15, 25). There was 
no dispute that a paved sidewalk existed between the back door at 
1110 Savannah Street and the parking lot (JA 14, 91-2, 138, 83), 
but there was less certainty that a similar paved sidewalk existed 
from the back door at 1112 Savannah Street at the time appellant 
fell, some witnesses claiming that such sidewalk then existed (JA 14, 
80, 84, 150, and a 1947 blueprint showing two sidewalks (Tr. 376)), 
and other witnesses did not recall that the sidewalk was there at that 
time (JA 27-8, 101, 103, 138, 144). Between the back doors of 
1112 and 1110 Savannah Street and extending back to the parking 
lot was a grassy area in the middle of which was a clothes line (JA 
37-9, 101). There was a curb between the parking lot and the 
grassy area (JA 38, 86), but sometimes cars parked on the grass and 
this was apparently so when appellee fell (JA 39, 42, 83, 85). 
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The official Washington, D.C., weather reported admitted into 
evidence showed a snow fall of 5.6 inches on December 23, 1963, 
and 4/10 of one inch of snow on January 1, 1964 (JA 21-2). The 
Teport also showed snow remaining on the ground as five inches on 
December 24, four inches on December 25, three inches on Decem- 
ber 26, two inches on December 27, and one inch on each of the’ 


following days through January Ist (JA 22). (See also JA 171-2.) 
| 


Albert Femstomocher, the policeman investigating appellee’s | 
accident, saw two or three inches of snow in the area (JA 15) and 
generally snowing conditions throughout the area, but he said it did 
not snow that particular day, although he recalled it had snowed | 
for about five or six days (JA 16). He believed it warmed up “a 
little bit that day” and “that is why we had sort of an icy con- 
dition” (JA 16-17). Appellee’s son, Oren Bennett Hively, testified 
he saw at least six or seven inches of snow on the sidewalk and that 
it had snowed twice and was raining “probably all day long” on top 
of that (JA 33, 37). He said snow was over the whole area and 
“was more ice than it was snow” (JA 33). Appellee stated it was, 
sleeting during the day (JA 76) and estimated that were about five 
or six inches of snow on the grassy part of the back yard—“past my 
ankles” (JA 84-5). A neighboring tenant at 1112 Savannah Street, 
Mrs. Betty Lynch, estimated there were three or four inches of snow 
or ice on the sidewalk and “it was kind of packed” (JA 102). She 
said “it was really icy—underneath” (JA 102). “It was kind of rain- 
ing and sleeting—and then it turned into snow” (JA 102). When she 
and her husband returned from a store at about 7:30 or 8:00 p.m., 
it was “kind of sleeting and it wasn’t snowing real bad” and it was 
very cold (JA 103). Another tenant, Mrs. Mary McDaniel, at 1110 
Savannah Street, whose apartment window overlooked the back yard, 
testified that snow had fallen throughout January Ist on top of the 
snow and ice already there and that she could distinguish between 
this new snow and the prior accumulation (JA 106, 107-9). Mrs. | 


Lynch’s husband, Ronald Lynch, testified “it was just wintery that 
day”—he thought there was rain and maybe some snow “all mixed 
together” (JA 140), but he did not think it was cold enough to be 
snow, “but it would snow sometimes and then it was raining and 
then sleet and so'on and so forth—but it was just a bad day in gen- 
eral” (JA 140). He testified the sidewalk “was very icy and had 
some snow but mostly it was icy and that would be from the pre- 
vious snow before” (JA 137). He said the sidewalk was frozen ice, 
as if it had been slush before and had about two or three inches of 
ice (JA 143). 


The precipitation had stopped by the time appellee fell (JA 89, 
140). At that time it was 9:00 p.m. and dark, but the lighting con- 
ditions were good (JA 15, 17, 35, 87). Appellee said she could see 
where she was going and saw there was snow on the ground (JA 85), 
although she testified she had never gone into the back yard before 
(JA 80). She had on prior occasions taken both her trash and gar- 
bage to the receptacles downstairs in the basement, but since she re- 
ceived a letter from the Floyd Davis Company management dated 
December 17, 1963, that garbage must be deposited in the outside 
receptacles and that tenants failing to do this would be notified to 
vacate, her sons had taken out the garbage and this was the first 
time she had taken it out (JA 43-5, 76, 81, 90, 138-9). Her apart- 
ment had no window overlooking the back yard and she said she 
was not familiar with the back yard (JA 80). When she took out 
the garbage at the time of her injury, although she owned boots or 
rubbers, she did not put them on, but instead wore what she called 
“ballerinas’”, these being loafers or house slippers made of leather 
(JA 77, 80, 87). The bag of garbage contained chicken bones from 
their evening meal and was “just the normal paper bag”, a “peck 
bag”, about six ‘inches wide and one foot high, which she could hold 
in one arm (JA 35-89-90). She was able to see where she was going 
and “I made a trail of my own in fresh snow” (JA 85), but, as she 


stated in an earlier deposition, “I tell you I wasn’t paying that much 
attention to it. Let’s just face it, I had one thing in mind when I 
went out there and that was to empty the garbage”. (JA 175). 
There were no eyewitnesses to appellee’s fall. Officer Femsto- 
mocher saw the imprint of a body in the snow right on the line of 
the sidewalk (JA 12-20) and saw blood on the snow on the side- 
walk (JA 12-13, 14), which he was certain was the sidewalk extend- 
ing from 1112 Savannah Street (JA 14) (he placed a mark at that 
sidewalk on the blackboard diagram with his initials “ATF” (JA 13)), 
but no one pointed out to him that this was where appellee fell (JA 
17, 20), and he made no determination of exactly where she fell be- 
cause his investigation was only to determine whether her fall oc) 
curred on public property (JA 18-19). Mr. Lynch testified he went 
out with the policemen and he agreed that the body imprint was 
right near the parking lot in the area indicated by Officer Femsto- 
mocher, although he did not recall there was a sidewalk there (JA 
140-2, 144). He saw no blood (JA 144). | 


While Ephraim Wilson, the janitor at the premises, testified he 
remembered regularly clearing up the sidewalks around that Christ- 
mas time (JA 153-4), appellee’s witnesses all claimed that on Janu- 
ary Ist the sidewalk or sidewalks were covered with snow and ice 
and had no ashes or salt on them (JA 15, 33, 88-9, 102, 105, 107, 
137), although appellee said the sidewalk in front of 1112 Savannah 
Street had been cleaned a little (JA 93). | 


When appellee took out the bag of garbage on January Ist, 
she went out the back door of 1112 Savannah Street and cut across 
the grassy area, avoiding the clothes line and the cars parked on the 
grass (JA 141-2, 82-3, 85). Appellee’s son, Oren, testified his mother 
told him that when she fell, she grabbed hold of a car for support, 
but fell anyway (JA 39). Appellee testified on direct examination 


that she fell partly on the sidewalk and partly on the grass (JA 43), 
| 


and that she was on the sidewalk when she fell (JA 43). When 
asked by her counsel what happened after she fell, she said she did 
not know—“I know that when my feet left the grass and I realized 
I was falling that I'hit my head. .. .” (JA 46). On cross-examination, 
pointing to the blackboard diagram in tracing her route to the gar- 
bage cans, appellee said “and this is where I fell, right down here 
somewhere”, (JA 83): “Just about right about here—because it was 
partly on the sidewalk and partly on the grass. I think—I don’t 
know-right here” (JA 83), making a circle on the blackboard. 
When asked by appellant’s counsel how close to the parking lot she 
fell, appellee answered “Well, the sidewalk that I fell on is right at 
the parking lot” (JA 85), and she was close to the curb at the park- 
ing lot (JA 86). Then, repeating that she was partly on the sidewalk 
and partly on the grass nearest the garbage cans when she fell, ap- 
pellee stated she did not know which foot was on the sidewalk or 
which foot was on the grass and she did not know which foot 


slipped and caused her fall (JA 86). Appellee further testified: 
“Sir, I was on the sidewalk when I—when my feet left me. How I 
landed, I don’t know. I don’t know what part was on the sidewalk 
and what part was on the grass” (JA 87). Appellee admitted that 

in an earlier deposition she said: I actually think I fell on the curb- 
ing because I don’t think I could have knocked my senses on a plain 
old sidewalk. But there is a curb on that sidewalk” (JA 87-8). 


The trial judge then asked appellee whether, when she fell, her 
feet were on the sidewalk or on the grass or on the curbing (JA 88). 
Appellee answered, “Sir, I was on the sidewalk when I fell, but it 
seems to me, I didn’t—I know I fell and I hit my head on the con- 
crete. I don’t know what part of me was on the grass or what part 
of me was on the concrete” (JA 88). The judge said, “When you 
fell you don’t know where your feet were?’’, and appellee said, 
“That’s right”. The judge then said, “You don’t know exactly 
where they were”, and appellee said, “No-—I was headed toward—” 


and ste judge said “I want to know where your feet were at the 
time”; and the appellee said, “I don’t know just to tell you the 
truth” (JA 88). 
| 
Later, the trial judge stated, “You say when you fell you were 
partly on the sidewalk and partly on the line of that grass covered 
with snow”, and appellee answered “Yes” (JA 90). The judge then 
asked “Why didn’t you stick right on the sidewalk—why did you 
walk partly on the grass, where the grass is?’’, and appellee answered, 
“Well sir— I was on the sidewalk when I slipped and fell. I don’ t| 
know how-I understood that my body landed part on the grass 
there and the—”. The judge said, “I didn’t ask you where you | 
landed. I asked you where your feet were when you fell. I thought 
you said partly on the grass and partly on the sidewalk”. Appellee 
answered, “No, my feet were on the sidewalk. When I landed I 
understood—”. The judge said, “I didn’t ask where you landed”, | 


and appellee said, “Well, I am sorry. I was on the sidewalk” GA | | 
90-1). Appellee said she knew this because the sidewalk was “tram- 
pled”, and “There was a kind of step down from the grass to the 


sidewalk you know, due to the snow” (JA 91). | 


Over appellant’s objection, “third party” witnesses (JA 95-6) 
were allowed to testify although their names were not supplied to 
appellant’s counsel according to the terms of the pre-trial order, 
but only about two weeks before the trial (JA 94-8). The basis 
of the trial court’s ruling was that appellant’s counsel should have 
requested a continuance (JA 98). | 


Appellee testified she hit her head when she fell (JA 46). She 
said she was taken to Hadley Hospital, kept there an hour or two, | 
and then was brought home (JA 46). The next morning, the hospi- 
tal called her back and gave her pills and x-rayed her for a fracture | 
and told her to come back for a collar (JA 47). She went home, 
but was called back again, being told she should not have been re- | 
leased (JA 47). 


Appellee worked as a waitress at a coffee shop at 1726 Eye 
Street, N. W. JA 47-8, 59). One of the waitresses suggested she see 
Doctor John Ewan) which she did that same day (JA 48). Doctor 
Ewan examined her and put her in Doctors Hospital (JA 48-9), 
where she stayed for two weeks, rather than returning to Hadley 
Hospital (JA 49). Doctor Ewan called in Doctor Arthur Morris, a 
neurosurgeon, and appellee said she was operated on at the left side 
of her skull about two or two and one half inches above her ear 
(JA 49, 110-11, 119) (See hospital records at Doctors Hospital, JA 
122-32). At her insistence she was released after two weeks, but 
she realized she should not have been released so soon and she was 
re-admitted after two weeks and stayed in the hospital for four 
weeks (JA 50-1). She said she saw Doctor Otto Englehart in April 
of 1964, and he told her he could see nothing wrong with her and 
that she could go back to work (JA 51-2). She returned to work in 
September and worked until March of 1965 (about six months), 
until “I just couldn’t take it any longer” (JA 52). She said she quit 
then because she had headaches and muscle pains and thrombosis 
in her arms from carrying dishes, and one morning she awakened 
with a pain in her toe and this, with all the rest, was “Just too 
much” (JA 53, 63). She also got dizzy and fainted twice while at 
work (JA 53), and her employer confirmed this (JA 134-5). She 
testified she had none of these symptoms before January of 1964, 
but had previously only been treated for overweight problems (JA 
54). She did not work from January 1964 until September 1964 
(JA 61), and since March 3, 1965, she has not >een employed JA 
64). Appellee claimed she was still suffering fi _m pains and aches 
(JA 645). 


Doctor Ewan testified that appellee visited im shortly after 
the first of January, 1964, complaining of headaches and also severe 
wrenching of her back, and he believed her legs were giving her 
trouble then (JA 110). He believed this kind of pain was consistent 


with the type of injury appellee experienced (JA 111). He suggested 
she go to Doctors Hospital to have special studies “and have a neuro- 
surgeon’s opinion on the case” (JA 111). Doctor Ewan examined) 
appellee again on the morning of the trial and found that physically | 
she had not changed appreciably over the past three years. “Her » 
blood pressure was almost the same as it was when I examined her 
back in 1964. Examination of her eyes, her reflexes, in general the 
examination was the same as it was at the Doctors Hospital in 1964” 
(JA 111-12). Doctor Ewan explained that he was an internist 2s 4 


specialty (JA 114). He said appellee had suffered a brain concus-_ 


sion and pain in the neck and back (JA 114), and that appellee’s | 
present disorders and pain were proximately caused by her fall on 


January 1, 1964 (JA 112). 


On cross-examination, Doctor Ewan testified he saw eee 
once before her accident, on December 30, 1963, in connection | 
with her overweight problem and was expecting to see her again soon 
on this matter (JA 114-15). He found her complaints then to be | 
“purely subjective” (JA 115). Doctor Ewan said that when appel- 
lee was hospitalized in Doctors Hospital, it was discovered she had 
a hemangioma, this being a capillary blood tumor like a birthmark 
at the back of her head, which was not related to her accident GA 
115-16). A biopsy was taken to determine the seriousness of this 
condition (JA 116). The x-rays showed no fractures (JA 116), but 
only the hemangioma, which was congenital or at least existed long 
before the accident (JA 117). Doctor Morris waited to perform the 
biopsy until he was satisfied appellee had recovered from the con- 
cussion, which was eight or nine days after the accident (JA 117). 
Appellee was again hospitalized later in January of 1964, complain- 
ing of pain in her neck and back and was given treatment to reduc 
the strain on her cervical and lumbar muscles (JA 117). Doctor) 
Ewan said this treatment is not always a cure for these symptoms | 
and did not cure appellee because she was still complaining of them 


10 


(JA 117-18). He admitted it is “very true” that people can com- 
plain of something that does not exist (JA 118). Appellee was again 
discharged in February 1964—again much improved, and Dr. Ewan 
saw her subsequently twice in May and again in June of 1964 (JA 
118). (See also the Doctors Hospital records, JA 122-32). Doctor 
Ewan stated appellee’s headaches today and her muscle pains were 
residuals of her injury (JA 119). As to her muscle pains, he said he 
did not perform any objective test for these pains, but Doctor Mor- 
ris might have done so, but in his own examination of appellee on 
the morning of the trial he could not elicit any painful response or 
any limitation of movement or any outward evidence of pain (JA 
119-20). 


Doctor Otto Theodore Englehart, a general surgeon, testified 
for appellant that he had examined appellee and took her history 
first in April of 1964 and she did not appear acutely ill (JA 154-7). 
He could find no evidence of pathology and essentially nothing 
wrong with her (JA 158). He found she had a healed surgical scar 
at her left parietale in her scalp from a congenital hemangioma or 
aneurism (JA 158-9). At the time he examined appellee he found 
nothing physically that would prevent her from working as a wait- 
ress (JA 159). On the basis of a reasonable degree of medical cer- 
tainty, it was his opinion she was not disabled (JA 159). 


Doctor Englehart saw appellee again on July 11, 1967 (JA 159) 
and took another history (JA 159-60). At that time, he could find 
no residual disability resulting from her injury in January of 1964 
and she appeared to have made a complete recovery from the post- 
ulterior cervical strain she suffered on that date (JA 161, 166). He 
found that the neuro-surgical procedure was for the congenital 
hemangioma and “had no connection with the fall” (JA 161, 289). 


Appellee’s counsel cross-examined Doctor Englehart on appel- 
lee’s hemangioma (JA 166-7). Appellant objected to this on the 


1] 


xa 
ground that the hemangioma was not related to the fall, but ee 
jection was overruled (JA 167-8). 


Under questioning by the trial judge, Doctor Englehart said 
appellee suffered a brain concussion with temporary, not permanent, 
residuals that were all recovered by the time he saw her in April of 
1964 (JA 168-70). 


The Doctors Hospital progress report on appellee by Doctor 
Morris, dated January 15, 1964, headed “Discharge Summary’”’, read 
into the record by appellant (JA 173-4), stated in part that: “On 
January 8th, and after she (appellee) had made rather nice recovery 
from effects of her cerebral concussion, I biopsied the skull lesion” 
(JA 173) and “She progressed rather nicely during her hospital stay 
and was allowed out of bed on the third day. She was given daily 
traction which helped to alleviate most of her neck pain problem. 
Nicotinic acid was used along with mild sedation and this controlled 
the dizziness within five days of admission. Her neurological exami- 
nation after the fifth hospital day was entirely normal and she had 
surprisingly good movement of the neck. . . . She was discharged on 
Emperin, p.r.n., and with instructions to be progressively active. Her 
prognosis for complete recovery of the cerebral concussion should 
be excellent ...” (JA 174). 


Following appellee’s evidence, the trial court denied appellant’s 
motion for directed verdict made on the basis that the evidence on 
the crucial matter of where the accident occurred was not sufficient 
(JA 147). Over objection by appellant that the medical evidence 
showed that appellee was able to return to work as of the time of 
her visit to Doctor Englehart in April 1964, the trial court instructed 
the jury that they were to decide whether to award appellee “such 
sum as will reasonably and adequately compensate plaintiff for any 
loss of earnings proximately caused by the injury in question which 
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you find from the evidence plaintiff is reasonably certain to suffer 
in the future”. (JA 187). 


The jury returned a verdict for appellee in the amount of 
$15,000 (JA 193), and the trial court entered judgment accordingly 
(JA 7). Appellant moved for a new trial or judgment n.o.v., but by 
Memorandum filed November 16, 1967, the trial court denied this 
motion (JA 8-9), and appellant thereupon noted this appeal (JA 10). 


RULES INVOLVED 
Rule 16, Federal Rules of Civil Procedure: 


“In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for 
a conference to consider 


(1) The simplication of the issues; 


(2) The necessity or desirability of amendments 
to the pleadings; 


(3) ‘The possibility of obtaining admissions of 
fact and of documents which will avoid 
unnecessary proof; 


(4) ‘The limitation of the number of expert wit- 
nesses; 


(5) \The advisability of a preliminary reference 
of issues to a master for findings to be used 
as evidence when the trial is to be by jury; 


(6) Such other matters as may aid in the dis- 
position of the action. 


“The court shall make an order which recites the 
action taken at the conference, the amendments 
allowed to the pleadings, and the agreements made 
by the parties as to any of the matters considered, 
and which limits the issues for trial to those not dis- 
posed of by admissions or agreements of counsel; and 
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such order when entered controls the subsequent 
course of the action, unless modified at the trial to 
prevent manifest injustice. The court in its discretion 
may establish by rule a pre-trial calendar on which 
actions may be placed for consideration as above pro- 
vided and may either confine the calendar to jury 
actions or to non-jury actions or extend it to all 
actions.” 


District of Columbia: 


| 
| 
| 
| 
| 
Rule 12, Local Rules of the United States District Court for the 
! 
“(a) Cases on the pre-trial calendar shall be pre- 
tried as provided by Rule 16 of the Federal Rules of 
Civil Procedure. 
“(f) The pretrial order when signed by the Pre-Trial | 
Examiner or Assistant Pre-Trial Examiner shall become 
the order of the Court, unless within five days from 
the date of said order, counsel for any party files with 
the Clerk of the Court written objections thereto.” 


STATEMENT OF POINTS 


1. The verdict for appellee was contrary to the evidence, to the 
law, to the trial court’s instructions, to the weight of the evidence, 
and to justice in that the evidence presented failed to create an issue 
properly for the jury’s consideration that appellee’s injury was proxi- 
mate caused by any negligence on the part of the appellant, 
as opposed to what the evidence left as at least the equally likely 
possibilities that appellee’s injury was proximately caused by her own 
contributory negligence or by the fact that she fell on property |as 
to which appellant was under no duty to her to keep free from ice 
and snow, or by the fact that she fell on snow that had so recently 
fallen that appellant was under no duty to have removed it by the 


time appellee fell. | 
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mate caused by any negligence on the part of the appellant, 
as opposed to what the evidence left as at least the equally likely 
possibilities that appellee’s injury was proximately caused by her own 
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2. The trial court erred in participating in the examination and 
cross-examination of /appellee’s witnesses in the manner and to the 
extent indicated in the record in that the court’s questions unduly 
and prejudicially repeated questions earlier asked and adequately 
answered in the course of the examinations by the parties’ counsel. 


3. The trial court erred in failing to limit appellee’s witnesses 
to those whose identities were made known to appellant according 
to the terms of the pre-trial order. 


4. The trial court erred in failing to limit appellee’s claimed 
loss of income to the period of her disability established by the 
uncontradicted medical evidence and in failing so to instruct the jury. 


5. The trial court erred in overruling appellant’s objection to 
references by counsel for appellee to appellee’s hemangioma which 
the uncontradicted medical evidence established was congenital and 
not causally related to the accident here involved. 


SUMMARY OF ARGUMENT 


1. Appellee’s evidence regarding exactly where, as between the 
sidewalk and grassy area, she fell on appellant’s premises was so 
uncertain and contradictory that the jury could only guess and specu- 
late that appellee’s injuries were proximately caused by any negli- 
gence on the part of appellant and therefore the trial judge should 
have granted appellant’s motion for directed verdict and judgment 
N.0.V. 


2. The questioning of appellee by the trial judge on the sub- 
ject of where appellee fell on appellant’s premises tended to make 
appear to be certain what, on the basis of the parties’ own exami- 
nations of appellee and her witnesses, showed to be uncertain and 
therefore such questioning was prejudicial and reversible error. 
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3. The trial judge abused his discretion under Rule 16 of the 
Federal Rules of Civil Procedure when he allowed appellee to call 
a witness, Mrs. Betty Lynch, whom appellee had not identified as 
a witness in accordance with the pre-trial order, on the ground that 
appellant should have sought a continuance after first being notified 
by appellee about two weeks before trial that Mrs. Lynch would be 
called as a witness. | 


4. The trial judge should have limited appellee’s claimed loss 
of income to not later than April 1964, where appellant’s medical 
witness found that at that time she was able to return to work and 
appellee’s medical witness did not testify to the contrary. 


5. Reference by appellee’s counsel to her hemangioma after it 
was shown not to be causally related to her fall was inflammatory 
and prejudicial. | 


ARGUMENT 


I 


THE EVIDENCE WAS NOT SUFFICIENT TO ALLOW THE JURY 

TO CONSIDER WHETHER APPELLEE’S INJURIES WERE PROXI- | 
MATELY CAUSED BY NEGLIGENCE ON THE PART OF APPEL- 
LANT | 


Appellee could not recall whether she fell on the grassy part of 
appellant’s premises or on the sidewalk which appellant was under 
a duty to keep safe for her use (JA 83, 86, 87). Her testimony Jat 
best is that she was partly on the grass and partly on the sidewalk 
when she fell, but she did not know which foot caused her to fall 
(JA 86). At one point, more convincing because evidently an off- 
hand response to a question directed to another subject, appellant 
indicated that her feet were on the grass when she fell (JA 46). This 
preponderates over, or at least equally counterbalances, her answers 
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to this point that she was on the sidewalk when she fell (JA 43, 87- 
90). 


No other witness supplied any evidence to cure this contradic- 
tory, speculative, and uncertain testimony. No one else saw her fall, 
and the fact that there might have been an imprint of a body and 
blood on or near the sidewalk (JA 14, 19-20, 141-2) gives no rational 
assurance that such was that of appellee, let alone any basis for 
determining exactly where her feet were when she fell. 


This lack of certainty as to where appellee fell ran to the basic 
issue of proximate cause and demanded that the trial court therefore - 
tule as a matter of law that appellee had failed sufficiently to prove 
this basic element of her cause of action against appellant. Kenney 
y. Washington Properties, Inc., 76 U.S.App.D.C. 43, 128 F.2d 612 
(1942); Bennett v.'Washington Terminal Co., 55 App.D.C. 111, 2 
F.2d 913 (1924); MacMaugh v. Baldwin, 99 U.S.App.D.C. 247, 239 


F.2d 67 (1956); Levy v. Vaughn, 42 App.D.C. 146:(1914); Home v. 
Adams, 218 A.2d 513 (D.C.App. 1966); McIntosh v. Greenway Apart- 
ments, Inc., 164 A.2d 351 (1960); Robinson v. Park Central Apart- 
ments, 248 F.Supp. 632 (D.D.C. 1965); Straley v. Keltner, 109 Ohio 
App. 51, 164 N.E.2d 186 (1959); Welch v. Dorian, 37 Cal. Rptr. 
131 (Cal. App. 1964); Woodley v. Bush, 272 S.W.2d 833 (Mo. App. 
1954); Westbrook v. State Farm Mutual Insurance Co., 198 So.2d 
480 (La. App. 1967); Oliva v. Baum, 194 So.2d 319 (Fla. App. 1967). 


Furthermore,|it is undisputed that appellee wore leather house 
slippers (“‘ballerinas”) to walk through the snow, instead of putting 
on the boots or mbbers which she said she owned (JA 77, 80, 87). 
It is clear as a matter of law that appellee thereby failed to equip 
herself with means readily available and sufficient to have allowed 
her to carry out her garbage safely. McKey v. Fairbairn, 120 U.S. 
App.D.C. 739, 345 F.2d 739 (1965). 
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One of appellee’s witnesses, whose apartment window overlooked 
the back yard, testified that it had snowed all day on January Ist 
and that she could distinguish between this new snow and the prior 
accumulation (JA 107-9). This new snow, covering the old, had 'so 
recently fallen that appellant had insufficient notice to remove it by 
the time appellee feil. Cf. C.W. Simpson Co. v. Langley, 76 U.S. App. 


D.C. 365, 131 F.2d 869 (1942). 


Appellee therefore failed to sustain her burden of producing 
sufficient evidence on the fundamental issue of proximate cause that 
she fell on property which appellant was under a duty to keep free 
of ice and snow, but to the contrary, appellee’s evidence on this 
issue was in such a state of uncertainty that the jury could only guess 
and speculate whether appellee might have fallen when her feet were 
on the sidewalk or that she fell when her feet were on the grassy 
part of the back yard which appellant was under no duty to keep 
free of ice and snow. In this circumstance, her case against appel- 
lant was basically insufficient and her own contributory negligence 
in wearing leather house slippers and that she might have fallen on 
the new snow that appellant was then under no duty yet to have 
removed were at least equally likely explanations of what might just 
as proximately have caused her injuries. | 


| 

IL. 

THE QUESTIONING OF APPELLEE'S WITNESSES BY THE 
TRIAL JUDGE IN THE CIRCUMSTANCES WAS UNDUE AND | 
PREJUDICIAL. | 


The trial judge engaged in extensive questioning of certain of 
appellee’s witnesses after both of the parties’ counsel had concluded 
their own examinations (JA 88-92; 105; 144; 118-120). This was 
most marked and prejudicial when the judge interrogated appellee 
on the subject of where she fell (JA 88-92). Both appellant’s co 
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sel and appellee’s counsel had covered this subject by specific ques- 
tions which had shown that appellee did not really know where she 
fell. This was the evident extent of her knowledge, and the ques- 
tions by the trial judge to which appellee finally answered definitely 
that she fell on the sidewalk thus gave false certainty to what was 
in fact shown to be uncertain. As in Jackson v. United States, 117 
U.S.App.D.C. 325,'329 F.2d 893 (1964), “the cumulative impact of 
all the trial judge’s activist participation could well have been pre- 
judicial at the very least and could have led jurors to give undue 
weight to points treated by the judge. ...” See also: A & C Adjust- 
ors, Inc. v. Bragg, 205 A.2d 602 (D.C.App. 1964); Gaddis v. Hong- 
ell, 117 A.2d 230 (D.C.App. 1955); Williams v. United States, 228 
A.2d 846 (D.C.App. 1967). 


Ol. 


THE TRIAL JUDGE SHOULD HAVE LIMITED APPELLEE'S 
WITNESSES TO THOSE IDENTIFIED IN ACCORDANCE WITH 
THE PRE-TRIAL ORDER. 


The pre-trail order in this case (JA 4-7) stated that “the parties 
- agree to file with the Clerk of the Court and to mutually exchange, 
on or before May ‘31, 1967, a list of the names and addresses of any 
witnesses known to them, other than those listed herein, including 
medical and expert witnesses, who havesknowledge of any aspect of 
this case, including those who may be used at trial.” (JA 6). 


When Mrs. Betty Lynch was presented as a witness for appellee, 
appellant objected that her name had not been supplied in accord- 
ance with the stated terms of the pre-trial order (JA 94-5), and, 
unlike doctors and relatives of the appellee who might be expected 
to be called, Mrs. Lynch was a third party (JA 95-6, 98). Appellee 
answered that Mrs. Lynch’s name was mentioned in the deposition 
and in answers to appellant’s interrogatories (Tr. 95, 96) and that 
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appellant was sent a letter on September 27, 1967, about two weeks 
before the trial, including Mrs. Lynch as a possible witness (JA 97). 
The trial judge ruled that if appellant’s counsel believed this was pre- 
judicial, he should have asked for a continuance in order to inter- 
view the witness (JA 98). 


The pre-trial order under Rule 16 of the Federal Rules of Civil 
Procedure is intended to govern the subsequent conduct of the pro- 
ceedings “unless modified at the trial to prevent manifest injustice”. 
This Court recently discussed the importance of adhering to pre-trial 
orders in Manbeck v. Ostrowski, __ U.S.App.D.C. __, 384 F.2d'970 
(1967), where it said: “These requirements deserve studious and 
sympathetic observance. We have declared that ‘the primary purpose 
of the pre-trial procedure is to “define the claims and defenses of 
the parties for the purpose of eliminating unnecessary proof and 
issues, lessening the opportunities for surprise and thereby expediting 
the trial.”’ Only through substantial compliance with the pre-trial 
tules can these goals be attained.” (footnote omitted) 


Here, appellee chose to disregard the pre-trial order rather than 
make any pre-trial effort to amend it, and no good reason was shown 
why Mrs. Lynch could not have been identified as a witness in accord- 
ance with the pre-trial order, particularly since appellee knew of ‘her 
before then. The fact that Mrs. Lynch was mentioned in discovery 
proceedings, but yet not listed as a witness, reasonably led appellant 
to suppose that appellee was deliberately not calling her as a witness. 
In these prejudicial circumstances, even when finally informed by 
the September 27th letter that Mrs. Lynch would be called as a wit- 
ness, it was not incumbent on appellant’s counsel to seek a continu- 
ance, but rather he was entitled to assume that the trial court would 
recognize that efficacious enforcement of Rule 16 forbade the cal- 
ling of Mrs. Lynch as a witness. That the trial court in these circum- 
stances nevertheless allowed Mrs. Lynch to testify solely because 
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appellant did not seek a continuance demonstrated insufficient regard 
for the continued effectiveness of Rule 16 and was therefore revers- 
ible abuse of discretion. Cf., Clark v. The Pennsylvania Railroad Co., 
328 F.2d 591 (2nd Cir.), cert. denied, 377 U.S. 1006 (1964); Tag- 
gart v. Vermont Transportation Co., 32 F.R.D. 587 (E.D. Pa. 1963), 
affirmed per curiam, 325 F.2d 1022 (3rd Cir. 1964); Globe Cereal 
Mills v. Scrivener, 240 F.2d 330 (10th Cir. 1956); Texas and Pacific 
Ry. Co. v. Buckles, 232 F.2d 257 (Sth Cir. 1956), cert. denied, 351 
U.S. 984 (1956). 


Iv. 


APPELLEE’S CLAIMED LOSS OF INCOME SHOULD HAVE BEEN 
LIMITED TO THE PERIOD OF HER DISABILITY AS ESTAB- 
LISHED BY THE UNCONTROVERTED MEDICAL EVIDENCE 


Doctor Englehart, on behalf of appellant, testified that as of 


April, 1964, appellee was able to retum to her work as a waitress, 
and his examination of her in July of 1967 also showed her to be 
able to work (JA 159, 161). 


Doctor Ewan, on behalf of appellee, testified appellee had head- 
aches and muscle pains related to her accident, but when he exam- 
ined her on the morning of the trial he could elicit no painful 
response or any limitation of movement or any outward devidence 
of pain (JA 118-120). Doctor Ewan did not testify that appellee 
was not able satisfactorily to perform her duties as a waitress. The 
only evidence to the contrary, therefore, was the subjective complaints 
of appellee herself (JA 53, 64-5), utterly lacking in medical basis as 
a reason for not returning to work. 


The cases relied upon by the trial judge in refusing to limit 
appellee’s claimed loss of income as requested by appellant all hold 
that, as stated in Alamo vy. Del Rosario, 69 App.D.C. 47, 98 F.2d 
328 (1938), “Where the bad effects of an injury have continued for 
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years, and there is no expert prediction, laymen may reasonably sates 
some degree of permanence. ... On the other hand, if respectable 
physicians testify without Renieeenan that an injury is temporaty, 
reasonable laymen can hardly say that it is permanent.” 


In this case, appellant’s medical witness testified that appellee 
was able to return to work, and appellee’s medical witness did not 
testify to the contrary. On this state of the evidence, the Del Rosario 
case, far from supporting the ruling of the trial judge, commanded 
instead that he should have limited appellee’s claimed loss of income 
to not later than April of 1964. See also: Harrington v. Alston, 
267 F.Supp. 505 (D.D.C. 1967); Green v. Lafoon, 173 A.2d 212 
(D.C.App. 1961); American Marietta Co., Inc. v. Griffin, 203 A.2d 
710 (D.C.App. 1964). | 

V. 


REFERENCES BY COUNSEL FOR APPELLEE TO APPELLEE’S 
HEMANGIOMA WERE PREJUDICIAL | 
| 
Appellee’s doctor and appellant’s doctor both testified that 
appellee’s hemangioma (a capillary blood tumor or cluster of dilated 
veins (JA 116, 158) had nothing to do with appellee’s accident (JA 
116-17; 158-9). Appellee’s counsel nevertheless referred to this sub- 
ject in cross-examining Doctor Englehart and in mentioning certain 
records at Doctors Hospital (JA 166-7). Appellant objected to rais 
ing this point to the jury since the hemangioma was not related to 
the accident, but this objection was overruled because “The jury will 
remember the testimony” (JA 167-8). This was error. Once it 
became clear that appellee’s hemangioma was not causally related to 
appellee’s fall. appellee’s counsel should not have referred to it, and 
his doing so had nothing but inflammatory effect upon the jury and 
was therefore ground for reversal. Cf. Frank v. United States, 104 
U.S.App.D.C. 384, 262 F.2d 695 (1958). | 
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CONCLUSION 


For each of the above errors and most surely on the basis of 
their combined effect, appellant urges that the verdict and judgment 
of the trial judge must be reversed. 


Respectfully submitted, 


James C. Gregg 

James F. Bromley 
1625 K Street, N.W. 
Washington, D.C. 20006 


Attorneys for Appellant 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,737 


BERTNOR CORPORATION, 
Appellant, 


Vv. 


SARAH HIVELY YEE, 
Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellee was a tenant in Appellant’s apartment at 1112 | 
Savannah Street, S. E., Washington, D. C., (JA 75) on January I 
1964; shortly before this, she had received a notice from the agent 
of Appellant ordering Appellee to deposit garbage in the garbage cans 
some distance from the back of Appellee’s apartment (JA 43-45). | 


As a result of this order by Appellant, Appellee set out, at 
about 9:00 P.M., to empty her garbage in the cans provided. | 


She testified that, while on the sidewalk leading from the 
rear of Appellant’s apartment, she slipped and fell on the ice cover- 
ing the sidewalk (JA 42-43). Officer Fenstomocher testified that he 
found blood and the imprint of a body on the sidewalk where Appel- 
lee fell (JA 13-14), as did Ronald Lynch (JA 141). 


Officer Fenstomocher (JA 15), Oren Hively (JA 29), Appellee 
(JA 89), Betty Lynch (JA 102), all testified that the sidewalks were 
covered with ice and snow, and were extremely slippery. 


The weather report was stipulated, and revealed that there was, 
at National Airport, an accumulation left over from December 23, 
1963, when it snowed; and although it snowed .4 inches on January 
Ist, it left no accumulation (JA 22-23). 


Appellee testified as to her injuries as a result of the accident, 
at great length (JA 46-67). Dr. Ewan testified also as to those injuries, 
(JA 110-120), and the hospital records were read into evidence (JA 


122-132). Appellee testified she had returned to work in Septem- 
ber, 1964 and worked until March, 1965, when her symptoms forced 
her to quit, (JA 52), and that she still suffered from residuals (JA 
64-65). Dr. Ewan corroborated that her symptoms were, in fact, 
residuals of the accident (JA 119), and Mr. Louis Constatine, her 
employer, confirmed she still suffered from them in March, 1965, 
(JA 135) when she left his employment finally. 


Appellant then put on the apartment janitor who testified 
he always did his job (JA 148-154), but that he didn’t remember 
January 1, 1964 (JA 149), and Dr. Otto Englehart, an abdominal 
surgeon (JA 164), who testified that he tested her vision, blood pres- 
sure, and pulse on April 21, 1964, and found in them no outward 
manifestations of her concussion and other injuries except healed 
scars (JA 158), and bad vision (JA 159), and that on July 11, 1967, 
he again saw her, with the same results. He further testified that she 
had complained of symptoms in July (JA 168). He confirmed that 
she had suffered concussion and muscle strain (JA 169). 


The jury returned a verdict of $15,000.00, in favor of Appel-' 
lee (JA 193), and Appellant’s motions for new trial or judgment | 
N.O.V. were denied (JA 8-9). 


STATEMENT OF POINTS 


I. The evidence was ample to justify a finding in favor of | 
Appellee, in regard to her injuries being proximately caused by 
Appellant. 


Il. The questioning of Appellee’s witnesses by the trial judge : 
was not only proper; it could not possibly have prejudiced Appel- | 
lant. 


Ill. The Trial Judge’s action in allowing Mrs. Lynch to testify’ 
was completely within his discretion; in fact, it would have been an 
abuse of discretion for him not to have allowed it. 


IV. Appellee’s claimed loss of income was strictly a Jury ques- 
tion, and the Trial Judge could hardly have excluded plaintiff's evi- 
dence on this point. 


V. References to Appellee’s hemangioma were proper; and | 
were within the legitimate bounds of cross-examination. 


ARGUMENT 


I. 


THE EVIDENCE WAS AMPLE TO JUSTIFY A FINDING IN 
FAVOR OF APPELLEE, IN REGARD TO HER INJURIES BE- 
ING PROXIMATELY CAUSED BY APPELLANT 


The evidence was undisputed that Appellee slipped and fell 
on an icy sidewalk, which was left in an icy condition by Appellant 
from December, 1963, the stipulated date of the last snowfall leav- 
ing an accumulation. 


Appellant concedes that they were under a duty to keep the 
sidewalk safe (Appellant’s brief, JA 15). However, Appellant apparent- 
ly feels that the Jury should be foreclosed from dealing with Appel- 
lee’s credibility, and that Appellant’s cross-examination of this elderly, 
unschooled waitress was so devastating that the trial court should 
have immediately forestalled the Jury from deciding the case. 


Appellant testified clearly that she was on the sidewalk when 
she fell; at JA 42, JA 82, JA 83, and JA 91. She testified she 
thought she landed partly on the grass and partly on the sidewalk 
(JA 43), and Appellant feels this disqualifies her from going to the 
Jury. 

Appellant cites twelve cases in support of the general propo- 
sition that the Jury should not be permitted to speculate as to the 
cause of an accident. MacMaugh v. Baldwin, for example, (239 F.2d 
67, 99 U.S.App.D.C. 247), is a case of an unexplained fall down the 
stairs of a summer cottage, killing plaintiff's decedent, the only wit- 
ness. Bennett v. Washington Terminal Co., 2 F.2d 913, 55 App.D.C. 
111, deals with a plaintiff’s decedent found dead between two rail- 
road tracks, down both of which trains passed, only one train being 
that of defendants. Kenney v. Washington Properties, 128 F.2d 612 
76 U.S.App.D.C. 43, deals with plaintiff's decedent found dead on the 
sidewalk outside his hotel room. 


| 
| 
| 

Appellee has no quarrel with the general principle; nor does 
she quarrel with any number of cases, twelve or twelve hundred, go- 
ing to the general principal. But to read Appellant’s cited cases is to 
see clearly how far they are from controlling the facts here. Appel- 
lee could cite an equal number of cases to support the proposition 
that when the negligence of a defendant has proximately caused in- 


juries to a plaintiff, defendant should pay; but Appellee declines to 


Appellant also feels that when Appellant’s negligence has per- 
mitted an extremely dangerous condition to exist, Appellee, with 
notice of the condition, shouldn’t be injured. In support of this 
novel proposition, he cites McKey v. Fairbairn, 120 U.S.App.D.C. 
739, 345 F.2d 739, in which a leaky roof for which defendant was 
held not to be responsible, dripped water on the floor of plaintiff's 
decedent’s house, and decedent, with knowledge of the water, slipped 
fell and died. But Appellant cannot seriously mean that a wet floor 
is as difficult to walk on as an ice-covered sidewalk. It takes no 
court decision for the proposition that ice is difficult to walk on, 
with or without rubber boots. | 


As to Appellant’s point of notice, quoting C. W. Simpson p. 
Langley, 76 App. D.C. 365, 131 F.2d 869; in that case, defendant’s 
janitor was on his way out to sand the sidewalk after first hearing 
of the sleet at 6:30; plaintiff fell at that time. \ 

>) 


In Pessagno v. Euclid Investment Company, 72 po.D.C. 
141, 112 F.2d 577, the facts were in point with the present case.) 
There, sleet fell the same day as plaintiff fell, but defendants not 
only had had notice; they testified they sanded the sidewalk about 
4% hours before plaintiff fell. It was held that this presented a jury 
question as to adequacy of care. Here, Appellant’s janitor testified 
he lived on the premises and regularly sanded and shoveled the walks, 
and was out taking care of the walks around Christmas. Since the 
weather reports in evidence showed a heavy snow before Christmas, 


leaving an accumulation by January Ist, and since every witness testi- 
fied as to the accumulation on the walks, it seems clear that Appel- 
lant’s own evidence conceded notice. It is furthermore quite clear 
that .4 of one inch of snow, leaving no accumulation, does not leave 
an icy sidewalk with 5.6” of accumulation on the day it fell. It seems 
that Appellant’s own evidence brings him within the Pessagno rule, 
and thus presents a jury question; and the jury has answered it. 


I. 
THE QUESTIONING OF APPELLEE’S WITNESSES BY THE 
TRIAL JUDGE WAS NOT ONLY PROPER; IT COULD NOT 
POSSIBLY HAVE PREJUDICED APPELLANT 

Appellant! states that the Court questioned Appellee’s wit- 
nesses. This is quite true. However, the Court also questioned Appel- 
lant’s witness; (JA 168-170); and much of the Court’s examination 
paralleled Counsel for Appellant’s cross-examination. If the Court’s 
action was improper, it was a two-edged sword. Moreover, as to the 
Court’s examination of Appellee, which seems to be Appellant’s main 
complaint; Appellee stated where she fell not less than five times. 
Taking away the'Court’s question, this leaves four, and twice in re- 
sponse to Appellant’s Counsel’s questions. Moreover, examination of 
the answers given to the Court’s questions were as much unfavorable 
as favorable to Appellee, thus taking this case completely outside the 
facts in Jackson as is stated by the Court (329 F.2d at p. 893): 


“Sometimes a trial judge intercedes because of seem- 
ing inadequacy of examination, or cross-examination 
of witnesses by counsel; sometimes to draw more in- 
formation from reluctant witnesses or experts who 
are either inarticulate, less than candid, or not ade- 
quately interrogated.” This is permissible, of course. 
(Emphasis added). 


See also Griffin v. U.S., 83 U.S.App.D.C. 20, 164 F.2d 903. 


iil 


THE TRIAL JUDGE'S ACTION IN ALLOWING MRS. LYNCH 
TO TESTIFY WAS COMPLETELY WITHIN HIS DISCRE- 
TION; IN FACT, IT WOULD HAVE BEEN AN ABUSE OF 
DISCRETION FOR HIM NOT TO HAVE ALLOWED IT 


Manbeck v. Ostrowski, ___ U.S.App.D-C. __, 384 F.2d | 
970, quoted by Appellants is exactly in point and supports the 
Appellee’s position. 


The facts in that case are precisely in point. After the quoted 
language in Appellee’s brief, the Court stated: 


“But while the pretrial order may be the beginning, 
it is never the end of a matter of this sort. It nor- 
mally ‘controls the subsequent course of the actual 
trial,’ but not if it is ‘modified at the trial to pre- _ 
vent manifest injustice’ . . . and absent perceptible 
irregularities in a process so largely discretior- -y, we 
are loathe to disturb the result.” 


In that case, the trial judge was reversed for excluding, not 
merely a witness, but an entire defense not mentioned until trial. 
Here, the facts are set forth in the joint appendix. Appellant knew 
of the witness two weeks in advance of trial, and could easily have 
moved to continue. Nor did Appellant object before trial. 


IV. 


APPELLEE’S CLAIMED LOSS OF INCOME WAS STRICTLY 
A JURY QUESTION, AND THE TRIAL JUDGE COULD 
HARDLY HAVE EXCLUDED PLAINTIFF’S EVIDENCE ON 
THIS POINT 


Appellant also claims error in that the jury and trial court did 
not feel that Dr. Englehart, Appellent’s abdominal surgeon, had 
foreclosed all of Appellee’s and Dr. Ewan’s testimony on this point. 


Dr. Ewan clearly testified that Appellee’s symptoms at the 
time of trial were due to the fall on January 1, 1964. (JA 112; JA 119). 
Appeliee’s employer testified she had symptoms in the meantime. 
(JA 132-135) Dr. Englehart, the “uncontraverted” expert of Appel- 
lant, testified only that Appellee “didn’t complain” of pain when 
she visited him. (JA 169-170) Hence, he could only testify from 
what she said. When asked by the Court, Dr. Englehart did not 
indicate Appellee’s headaches were feigned; he specifically declined 
to say so; and stated he “didn’t know” whether she had any com- 
plaints within the last three months (JA 170). 


At best, his entire testimony was not medical, but was a gigantic 
effort by Appellant to prove a prior inconsistent statement by 
Appellee, going only to Appellee’s credibility. Credibility is for the 
jury; and they have answered. 


The case of Alamo v. Del Rosario, 69 App.D.C. 47, 98 F.2d 
328, is thus not quite in point. There, plaintiff had no medical 
testimony. Here, she had ample medical testimony. 


Vv. 


REFERENCE TO APPELLEE’S HEMANGIOMA WERE PROPER; 
AND WERE WITHIN THE LEGITIMATE BOUNDS 
OF CROSS-EXAMINATION 


The stipulated hospital records (JA 126) clearly left this sub-| 
ject open for cross-examination. Dr. Morris, on his hospital reports | 
(JA 127), indicated a lesion in the skull and hemangioma; “cause 
undetermined.” Therefore, hemangioma was introduced by stipu- | 
lation, and presented to the jury by stipulation. Hemangioma was | 
also raised by Counsel for Appellant, (JA 116) on his cross-exam- | 
ination of Dr. Ewan; and on direct examination of Dr. Englehart by | 
the Court, Dr. Englehart volunteered the explanation of hemangioma 
(JA 158; JA 161); and was asked again about this by Appellant’s 
counsel. (JA 163) 


Since the hospital records did not state any explanation for 
hemangioma, and since Dr. Englehart volunteered information on > 
it, it would seem a perfectly obvious topic of cross-examination. | 
Appellant has not cited, nor can cite, any cases standing for the 
proposition that it is prejudicial to cross-examine a witness on a 
topic introduced by stipulation and testified to by the witness him- 
self. Nor is there authority for the proposition that if Appellant 
can cross-examine Appellee’s doctor and make reference to this con- 
dition, Appellee is barred from cross-examining Appellant’s doctor 
on the same point. 


Furthermore, counsel for Appellant’s objection was a mis- 
statement of fact. (JA 167) Appellant’s counsel objected on the | 


grounds that the hospital records indicated hemangioma as congen- 
ital. But the records did not state this. (JA 127) And apparently,, 
the jury did “remember the testimony” (JA 128), better than did 
the Appellant’s counsel. 
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CONCLUSION 


Obviously, Appellant’s position is that, although Appellee 
has been injured since January 1, 1964, she will have to undergo 
the additional expense and delay of this appeal. This type of appeal 
standard for defendants who have lost their bout with the jury, 
may frequently produce settlements, when plaintiffs, injured and 
poor, cannot stand the delay. It also produces loss of faith in the 
Courts and an immense, court-clogging backlog of cases that let the 


more affluent defendants avoid the payment of just judgments, and 
let the poor wait and continue to wait. 


Appeliee’s reaction to Appellant’s appeal can be summed up 
in one word: ‘“Supercalifragilisticexpialidocious”. (1967 Random 
House Dictionary (Unabridged) 1426). 


Respectfully submitted, 


Leon B. Zeiger 
Attorney for Appellee 
Of Counsel: 


Reges & Zeiger 
1819 H Street, N. W. 
Washington, D. C. 


